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It appears thet you have violated, and are curtently in conttnuing violation of, your
confidentinlity obligations under both the Rules of the Commiitse on Standards of Officlal
Conduct (Standards Committes) and the confidentlality agreement (Confidentiality Agreement)

you gigaed on May 28, 2010, .

Standards Committeo Rule 26(c) provides thedt:

Not logs than 10 calendar days before a scheduled vote by an
investigative subcommlitee ot a Statement of Alleged Violation,
the subcommittes shall provide the respondent with a copy of the
" Staternent Alleged Violation it intends to adopt, fogether with all
evidence it lntends to use to prove those charges it intends to
adopt, including documentary cvidence, witness tesilmony,
memotanda of witness interviews, and physioal evidencel,]

However, Standards Committes Rule 26(f) lmits the dlsclosure of materials to a.

tegpondent by stating:

Evidence provided pursuant fo paragreph (0) . . . shalf be made
gavallable to the respondent and respondent’s counsel only affer
epch agrees, In writing, thet no documents, information, or other
materials obtalned pyrswant to that paragraph shall be made publc
wntil - (1) such ime as a Statement of Alleged Violation Is made
public by the Commitiee if the respondent has walved the
adjudicatory hearing; or (2) the commencement of an adjudleatory
henting if respondent has not walved an adjudicatory hearing[,]
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In accordance with Standardy Commitiee Rule 26(f), you and youwr counsel slghed the
Confidentiality Agreoment on May 28, 2010,

Séction 1 of the Confidentiality Agresment defined “Confidential Information” as:

{Alll Bvidence made available to Respondent aud/ or to
Respondent's Counsel, together with any and all information,
facts, conclusions, or infetences in any way based on, drawn,
detived, or slemming from, ot velated to the Bvidence, whethor
otel, witfen, eleotronie, or In any other medium, including, but not
limited fo, memorands, roports, summaries, other documents, ot
emalls, ‘Confidential Informatlon' shall also fnclude any and all
Bvidence provided to Respondent and/ or Respondent's Counsel
after the date hereof, whother putsuant to Committes Rules 25 or
26(e) or otherwise, '

Section 2 of the Confidentlality Agreement required that you and your counsel would:

[M]ainteln the confideatiality of the Confidential Information and
not dHsclose it in any way, shape or form fo anyone other than
Respondent and/or Respondent’s Counsel unleas such person of
persans is/ate subject to this Confidentiality Agreement or to an
agroement providing the same ot substantially similar protection to
the  Confidentlal  Information  (“Other  Confidentiality

Agroements”), untll the Disclosure Date set forth in Section 3
below.”

Section 3 of the Confidentiality Agroement defined the Disclosure Date before which you
could not disclose Confidential Information ag “the commencement of an adfudiontory heating”

unless you “waived an adjudicatory hearlng This provislon ls consistent with Standards
Committee Rule 26(5), '

According fo Section 5 of the Confldentlality Aptesment, the Umitations on disclosure in

-the agreement do not apply, “o such portions of the Confidentlal Information that were ln the

possession. of the Respondent and/or Respopdent’s Counsel prior to the date heteof and which
wers not acquired or obtalned from the Investipative Subcommittes or the Commities,”
However, Section 5 of the Confldentiallty Agreement further stated that befors you disclosed a1y
such Information, you agreed “to notify the Cominities in writing st least five (3} days pelor to
any disolosure and, wlth that notles, to provide evidonoe of his or thelr possession of such
informetion priot to the date hereof,”

Under Seotion 7 of the Confidentlality Agreement you acknowledged and agresd that if
you “violated this Confidentlality Agreement, the Investigative Subcommlttee may avail itself of
any remedy provided in the Committee Rules, inohuding, but not limifed to, Commities Rules
19(e)(3) and 26(m),”
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On May 28, 2010, after you and yowr comnsel signed the Confidentiality Agteement, the
lnvestigative subeommittee provided you and your counse! with a copy of the Staternent Alleged
Violation it intended to adopt, together with all evidence It Intended to use to prove those charges
it infended to adopt, ineluding documentary svidenos and witness testimony,

On June 15, 2010, the investlgative subcommitics adopted a Statement of Alleged
Violation and forwarded the Statement of Alleged Violation to you and selterated that the “non-
disclosure agreements are still in sffect,” and that you “remainfed) bound by their terms.”

On June 22, 2010, the investigative subcommitiee provided you with a supplementa]

disclosure of svidence and again relterated that the “non-disclosute agreemients ave still in effeot?
and that you “remainfed] bound by their terms,”

You have not walved your right to an adjudicatoty hearing, and an adjudicetory heating
has not yet commenced, However, It appears that by at least August 13, 2010, you disclosed
confidentlel information thut was subject to the Confidentiality Agreement in olear violation of

your confidentlality obligatlons under both the Standards Committee Rules and the
Confidentiality Agreement,

On August 13, 2010, you held & press oonference in which you disolosed confidentisl
information, ncluding excerpts of approximately twesity-four (24) documents pnd approximately
four (4) interview transeripts, that was subject to the Confidentiality Agreement, Moreovet, on
that same date, your web site (httpu/watershonse.govs) provided o Hok o & oopy of a
presentation that contatued the oonfidentlal information you diselosed at the press conference
and that was subject to the Confidentiality Agroement.!

In addition to this publio dsclosure of confidential information that is subject to the
Confidentiality Agteement, contemporaticous newspaper artlelos suggest that addittonal
disclosures may have been made, For example, an August 13, 2010, acticle in The il stated
that “t]hroughont the week, Waters’s chief of staff Mikael Moore has provided backpround to
ropotters about a tratl of email between himself and officlals of the beank, OneUnited, whick the
ethios commities cltes as proof that Waters was helping the bank get TARR funds.” Moreovet,

an August 13,2010, avticle in T%he Washington Post, described tn detal]l “[s]evetal doguments
released by Watersf.|” _

Finally, the Standards Committes has been contacted by & witness, whose exeoutive
session transeript wag provided to you and was subjeot to the Confidentlality Agreement, who
stated that an investigative reporfer has contacted the witness suggesting that the investigative
teporter s I possession of the witners' eutlre exscutive session transeript, The Committee had
nof provided the transoript fo any other person, including the witnesy,

! Yiven if some of those documents woro In yout possession bafore you received them fiom fhe investigative
suboomunittee, you did not provide the Commitics with any totios thet vou Inlended fo disclose the confidential
infortmatlon that was subject to the Confidentiality Agreemont,
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‘ It 18 possible, if not lkely, that tuch of this information will ulttmately be publicly
i disclosed during the adjudicatory subcommittes provess, The process provides that the
Statement of Alleged Violatlon is only a set of allegations, not an ultimate finding of & violation
of applicable fules, which must be proved by clear and convinelng evidence, During this process

you will have an opportunity to present your view of the allegations,

-However, disclosute of confidentlal information outside the process in vontravention of
the rules and the Confidentiality Agreoment may interfere with the process, by impalting the
ability of Committee staff to present & case mnd infiinging on the confidentiality ights and
obligations of other partles, for example, In addltion, it could creste & perception that the
impartiality of the adjudicatory subcommittee members — who have not had access fo the

ovidence in this matter, and will not wtil an adjudicatory hearlng begins ~ has been nfiuenced
by exposing them o evidence in the case.

It appesrs that your public disclosures were in violation of yout confidentlality
obligations under hoth the Stendasds Commitiee’s Rules and the Confidentiallty Agresment,

Accordingly, the Committee advises you that you should honor the terms of the
Confidentiality Agroement o long as it remains in fores, You should refrain from any future

© publie statements which are not in accord with its conftdentiality vequirements, To the extont
that you have shared confidentlal infoxmation with any patties who may not possess such
information under the Standards Committes Rules and the Contldentiality Agreement, you
should iastruct those sources to destroy any confidentls] information you have shared witl thom,

If you or your counsel have any questions about the scope and lmitations of the
confidentiality provisions of the Standards Committes Rules and/or the Confidentlality
Agreement, please contaot Blake Chisam, Clief Counsel for the Committee,

Sineerely,

Zoé Lofgren
Chair

cer Stan Brand, Byg,
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Algust 26, 2010

VIA E-MAIL & FIRST CLASS MAIL

Representative Zee Lofgren, Chairwoman
Representative Jo Bonner, Ranking Member |

" House Committes on Standards of Offlalal Conduct

HT-2, The Capitol ,
Washington, DC 20615

Re: Inthe Matter of Representative Maxine Waters

Dear Chalrwoman Lofgren and Ranking Member Bonner;

We ate wrifing to you on behalf of our ollent Representative Maxine Waters to -
express our concerns about the full Gommittee's deolsion to contiue its Investigation
subseruent to the Investigative Subcommittea's transimittal of its Statement of Allsged
Viotation (*SAV"), Such inqulry violates both this Commitiee's rules and comparable
federal griminal procedutes and raises signiffcant-questions about the suffiolency of the
avidences that the.Investigative Subcommities tfeplled upon when It Issued the charges.
cortaingd in fte SAV, Most alarmingly, it calls Info question the Impartiality and good
falth of the Ihvestigative Suboommittea. '

On August 17, 2010, Committep Deputy Chief Counsel C. Morgan Kim delivered
a document request for additional documents from Rep. Waters' offfod, The

. Committee's request relates solely fo matters addressed in the previously issued: SAV,,

In the e-mail from Committee Counsel-Sherla A, Clarke containing that request; Ms. .

© . Clarke indicated that the Committes would issue a subpoena for the requested

materials If Rep. Waters did not voluntarlly provide the doouments. We have also
recently learned that the Committes continues to contact and-Interview withesses about

this matter, including some of Rep, Waters' formet staff members,
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The Committee's declsion to continue its Investigation after transmittal of the
SAV Is a matter of great concern, both under this Committee's own rules and in light of
long-standing comparable federal orlminal practice and procedure, Rules 19(e) and ()
ofthe Committes on Standards of Officlal Conduct govern the Committes’s conduct
“upon completion of the Inquiry.” Under Rule 19(2), upon completion the staff is
authorlzed to "draft for the investigative subcommittes a report that shall contain &
comprehensive summary of the information recelved regarding the alleged viclations.
Rule 18(f) authorlzes the investigative subcommittes, agaln “upon completion of the
inquiry,” to "adopt an [SAV], If It determines that there Is substantial reason to ballave
that & violation , . . has ocourted,” Finally, Committee Rule 20 authorlzes an

investigative. subcomiitee to *amend tts [SAV] anyiime before the [BAV] Is fransmitted
to the Comnittes,” :

Thus, Committee Rules 19 and 20 plainly establlsh that an Investigative
subcommittes must complete Its investigation prior to the lssuance of the SAV. Indeed,
in writing Rule 20 the drafters clearly contemplated & sltuation where an investigative
stihcommittee acqulres edditional information requiting it to amend Its SAV befora

- fransmisslon to the full Committee, What the tules do not authorize, however, is the

postissuance investigation that the Committee Is currently conduecting in this matter,

The Committes's ryles are consistent, and indeed appeat to be baged upon, the
propesition under federal rules that "folnce a defandant has been indicted, the
goverhment Is precluded from using the grand jury for the sole or daminant purpose of
obtaining additional evidenos” agalnst her, Unifed States v. Moss, 756 F.2d 329, 332
(4" Cir. 1685) (quotations omitied), _

As this Commlttee has acknowledged, ts Investigations take place within the
“context of criminal prosecutions,” See Investigative Subcammittee's Order on Motion
for a Bill of Partloulars and Memorandum In Support of Order (July 1, 2010) at 2
(denying Rep. Waters’ Mction for a Bill of Partloulars). Certainly, in that “context” the .
investigative subsommittes process |s analogous to the grand Juty stage of a criminal
prosecytion. As such, the Committee's continued hvestigation for the purpose of
gathering evidence for adjudication of the charges contalned in the SAV represents an
abuse of the Committes's Investigative process, '

In sum, the Committes's continued Investigation, conducted subseguent (o the
transmital of s SAV, viclates both the Committee's rules and established, comparable
faderal precedent, These activities are particularly wattlsome given the alacrity. .
displayed by the ihvestigative Subcommittee In transmitting the SAV to this Committse, -
This rugh to judgment (and subsequent efforte to bolater [fs case) casts doubt on the
sufficlency of the nvestigation underlying the SAV, Even more troublasomely, it calls.
into question the impartiality and good falth of the Ihvestigative Subcommitiee,
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To wif, the Investigative Subvommilites issued its SAV on June 15, 2010, On
June 80, Rep. Waters filed a Motion for a Blfl of Particulars pursuant to Committee Rule
22(b).requesting “an explication of the definitions and standards which the Commltiea
Intends fo utilize In order to assert any defenses avallable to her.” Memorandum of
Points and Authoritles In Bupport of Motion for a Bill of Particulars at 8. Yet, fese than
twenty-four hours Jater, In derogatlon of House precedent olted by Rep, Waters
compelling the granting of such a mofion {id, at 2), the investigative Subsommittes
denled her Motion, holding that the SAV “sortaing information sufficient fo advise
Respondent of the allegations agalnst her, and sufficlent to afford her & meaningful
opportunity to respond to those allegations,” Order (July 1, 2010),

On July 12, pursuant to Committee Rule 22(c)(2), Rep, Waters flled a Motlon to
Dismiss the SAV and a sixteen-page Memotandum of Points of Authotities In support of
the Motlon. (11 denying that Motion three days fater, the Investigative Subcommittes
held that the SAV stated facts sufficlent to constituta the alleged violations. See Order
(duly 18, 2010). Itls also noteworthy that the Investigative Subcommittes denled Rep,
Waters’ requests for oral hearings on both Motions, describing her requests as’
“Unnecessary” and stafing that she had falled to raise any issues that presented a “closs
call.” Memerandum in Support of Order (July 15, 2010) at 2 n.3. Finally, on July 28, the
Investigative Subcommittee tranamitted Its SAV to the full Commities,

. The Investigative Subcommittee’s dismissive and hastily conslderad rejections of
Rep. Waters' motions |eading up to Its transmittal of its SAV - particularly in light of the
Committee's continued factual investigation subsequent to that transmittal - indicates
that the Investigalive Subcommittee’s actions and motives were less than “unblasad
and Impartial.” See Committee Ruls 8(g). It is apparent that the Investigative
Subsommittee rushed fo transmit the 8AV prior to the full House of Reprasentatives
recessing on July 30, Glven thai fransmittal triggered publication of the charges against
het, we must condude that the Investigative Subcommittea's hasty action was
impropesly intended to pressure Rep, Watars into accepting a settlement of the charges
prior to transiittal and publication or face the Inevitable public and political damage that
has resulted from such publication during the months preceding her ptimary and
general elections; neither purposs is a valid motivation for a supposedly unbiased and
Impartial body, :

The Commities's continued, postiransmittal investigation Is a taclt _
acknowledgetent that, despite the Investigative Subcomimitioe’s rulings to the centrary,
the gvidence underlying the SAV Is wholly Insufficlent to suppott the charges contained
therein, indeed, these actions indicate that the Investigative Subcommities erred in
denying both Rep. Waters' Motion for a Blll of Particulars and Motion to Dismiss,
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Accordingly, Rep, Waters demands that the Committee cease its post-transmilttal
tnquiry, which It Is conducting in violation of both Committee rules and federal ctiminal
procedure, The Cofmmittes should also nots that Rep, Waters wiil oppose any attermpt
to use any evidence acquired posttransmittal of the SAV In an adjud!catory hearing on
the charges contalned in the 8AV,

Sincerely,

Stanley M, Brand
Andraw D, Hetman

SMBADH
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Dear Messrs, Brand and Hetmad!

We are wiiiing in response to your letter dated Augost 25, 2010, regarding the Augnst 17,
2010, letter from the Committee’s Deputy Chief Counsel, C, Morgan Kim, requesting your .
clent’s Chief of Staff, Mikacl Moore, voluntarly provide certain documents in proparation for
an adjudicatory hearing in the matter of Reprosentative Maxine Waters,

As you are awars, the current adjudicatory bearing provisions of the Cornmittes’s rules have
been used in only one matter since they were adopted following the Bthios Reform Act of 1989,
- Therefors, there is little precedent to look to for the tuterpetation of the Committee’s adjudicatory

hearing rules, With that tn mind, our afm as we move forwerd In this matter is o act not only fakly,
but also pragmatically, '

Notwithstanding the asserfions made in your August 25, 2010, leiter, an adjudicatory
henring s o new and distinet phase in the disciplinary process. In the adjudicatory heating phase,
Commiftee counsel bears the burden of proving the allegations in the Statement of Alleged
Violation and the burden of proof’ differs from that in the investigative phase, An adjndloatory
hearing invelves a fiesh look at evidence offered by Commiites counse! in support of the
allogations charged in the Statement of Alleged Violatlon, Also, & tespondent has the right to
cross-examine witnesses and {ntroduoe evidence, Including testimony, in her defense,

The Commitiee’s rules contemplate thet both Committee covnsel and a respondent will
have the opportunity fo prepare thelr cases in advance of an adjudicatory hearing. For example,
Cotnittee Rule 23(f)(1) -provides that Committes counsel must identily the evidencs and
wiinesses they intend to offer at an adjudicatory hearing and that & respondent must be afforded
the right to review the evidence and witnesy list at least 15 days before an adjudicatory hoeating
begins, Simllarly, Committee Rule 23(g) provides that & sespondent must provide notloe of the
witnesses the respondent intends to call and evidenoe the respondent Intends to offer af least five
days before the hearing. In this regard, Committee Rules 23(d) and 23¢h) allow for the issuance
of subpoenas fo compel the production of dovuments and testimeny that au Investigative |
subcommittes did not acquire or that a respondent secky fo dntieduce. In addition, Rule 26(e)
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cxplaing the process by which evidence that was uot provided to the respondent by an
investigattve subcommittee may be used durlhg an adjudicatory hearlng,

As a practical mafter, the pariles — the respondent and Committes counisel — have both an
obligation and a yight to prepare thelr cases to ensute that the matter is as well presented as possible,
The Institution, the Commitiee, the respondent and the public deserve 1o less,

Thus, the assertion in your letfer that Committee's tules preclude Commitiee counsel

from seeking to Introduce evidence beyond that presented to the Investipative subcommittes is
not supported by the rules or sound policy,

We belleve it is Important to note that you were provided matorials that the investigative
mbscommittee intended to wse fo prove the counts of the Statement of Alleged Violation pursuant
to Committee Rule 26(c) on May 28, 2010, You were, pursuant {o Committes Rule 26(s), algo
provided edditlonal materlals that may be used o prove the allegationy In the Statement of
Alleged Violatlon on June 22, 2010, and August 9, 2010, Thus, you have been in possession of
evidence that may be used to prove the allegations in the Statement of Alleged Violation for
some tims, and you have been on notive that any witness or other indlvidual referenced In those
documents may be a potentlal witness at the adfudicatory hearlng,

Bach of these discloswes of documents 1o you was sublect to the non-dlsclosure
agreement you and Reproseniative Waters signed, as well as to Commities Rule 26(f). A
sepatate conmunication regarding the concern the Commitiee has about Representative Waters’
disolosure of nformation in violation of both the Committes mles and the slgned non-disclosure
agreemont will be sent to Representative Waters by the Chadr, '

Your letter states that you infend o “oppose any attempt {0 wse arny evidenos boduired post.
transmittel of the SAV in an adfudicatory hearing on the charges oontatned i the SAV.?

The Commlittee rules fully antiolpate that an adjudicatory suboommitiee will consider
evidencs beyond that considered by an investigative subcommittes, Under Commitlee Rule 23 1,
Commiitee counsel may present any relevant evidence and such relevant evidence shall be
admissible unless the evidonce {s privileged under the rules or precedents of the House of
Represontatives. Of course, you heve the right to object fo the admissibility of evidence at the
adjudicatory hearing, As a practical matter {t would be helpfol fo understand, at the earliest
possible time, whether your speoific objeotions will be based on elther the relovance of evidence
or on the grounds that such evidenoe is privileged wader the rules ot ptecedents of the Houge of

Reprosentatives so that the parties may fosus thelr attentlon on evidence (hat Is, tn fact,
admissible.

Finally, regarding your comments about eriminal law precedents, we wat to advise you
that while the Committes doos ocoasionally Jook to precedent from both the oriminal and oiyil
coutts fo aid in interpreting its rules, actions taken by Congressional Committees, including the
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Standards Commitiee or any of its subcommittees, are not oriminal provsedings end the
Committea ia nof bonad by erimtng] precedent,

Thenlc you for your fime and stiention to this matter, Should you have any questions,
please do not hesifate to contact Movgan Kim af (202) 225-7103, .

% g; Sinoerely,

Zow Lofgren To Bonner
Chat Ranking Republioan Member
0! The Honomble Maxine Waiers

€, Morgan Kim, Deputy Chilef Counsel
R, Blake Chisam, Staff Director and Clief Clounsel
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Wilashington, BE 206168828
QOatober 12, 2010

CONFIDENTIAL

Repregentative Maxine Watets

2344 Rayburn, House Office Building
‘Washington, DC 20515

Re: In the Matter of Representative Maxine Watets
Dear Colloagues

As you are aware, an adfudicatory subcommitiee of the Committes on Steudards of
Offieial Conduct (Comumittee) has been appointed in the sbove-teferenced matter. The purpose
of this Jetter s to inform you of the procedures applicable to proceedings before the adjudicatory

subcommittee and to notify you of the expected schedule for those proceedings, In this regard,
please find enclosed copies of!

i

1. The Committee’s tules for the 111%™ Congress;
2. 'The Rules of the Fouse of Representatives fot the 111™ Congress; and
3. The Statemsnt of Alleged Violation in the above-referenced matter,

The putpese of an adjudicatory subcommitiee is to “hold  hearing to determine whether
any counts in the Statement of Allegad Violation have been proved by clear and convineing
evidence and [to] make findings of fact, except where such violations heve been admitted by
respondent,”’ The heatlng befote the adfudicatory subcommittee is required to be open to the
publie and may only be closed, in whole or in part, by an affirmative vote of & majortity of the

adjudi_c%tory subcommittes’s members® Any vote to closoe tha heatihg must be made in open
session,

The quorum requiced for the' adjudicatory subcommitiee to conduct “any business” is 4

wjority plus one” Therefore, the Fequited quorum to conduet any bustness In this matter will
conslst of six members, _ ‘ )

' Committee Tulds 23(c), )

* House Rule X1, ol, 3(0}(2); Committes Ruls 23(e).
® Houso Rule X1, ol. 3(c)(2).

¥ Committee Rules 23(b) and S(b),
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Committee Rule 26(b) permits you o seek to walve your tight to an adjudicatory
proceeding. Any such request must be made In wilting and be o gned by you.® A request fo walve

your right to an adjudicatory hearing, or any part of such procesding, would be subject to the
acceptance of the adjudicatory siboommittes,

The conduct of an adjudiostory heating Is governed generelly by Committee Ruls 23, In
the absence of a waiver of a hearing, the adudicatory subcommitiee will proceed with a learing

pussuant to Committee Rule 23(c), The adjudicatory hemting will convens on Mouday,
Novemdber 29, 2010, at 9:00 a.n,

“At an adjudioatory hearing, the burden of proof rests on Committes counsel to establish
the facts alleged in the Statement of Alleged Violation by clear and convineing evidence,”
Committes counsel may, subject to subcommittee approvel, enter into stipulationy with you or
your coungel as fo facts thet ate not in dispute® Committes counsel need not present any
evidence regarding any faof stipulated or count that you admit? Since sub comumittes approval is
requited for any stipulations, you and your coungel and Committes counsel st Jobntly sulymit
any proposed. stipulations to the adjudicatory subcompmittes in writing by Oefober 29, 2010,

At any adjudicatory hearing, the adfudieatory subcommittes “may require, by subpoena
or otherwise, the attendance and testimony of such witnesses and production of such books,
records, cowrespondence, mewmorands, papets, doouments, and other items as it deems
necossary.”'’ The adjudicatory suboommittes tay acoept “[dlepositions, interrogatoties, and

aworn stafements taken under any investigative subcommittee divection”? into the recard of the
adjudioatory proceedings. ! ¢

More generally, Committes Rule 23(1)(1) provides that “la)ay relevant evidencs shall be
admissible,” unless it is privileged,™ The Chait of the subcommities ig responsible for ruling on
any question of admisibility or relevance of evidence, motion, procedure, or any ofhet matter at
an adjudicatory hearing,” A witness, witness counsel, or Metmber of the suboommittes may
appeal any ruling to the Members prosent &t that progeeding. ' A. majotlty vote of the Membess

present at such proceeding dn sueh an appeal shall govern the question of admissibility and o
appeal shall He o the Commitise,!®

Y Commitice Rule 26(k),
‘1.

7 Committeo Rule 23(n),

¥ Committee Rule 23()(4).
? Committee Rules 23(n),

1 Committas Ruile 23(d).
1 i

 Comtudtior Rule 23(D(1). As provided In Comenittoe Rule 23, the proosdutes sef forth i House Rule X, olause
2(g) und (k) apply 1 an adfudisatory henving,

"% Commitles Rule 23(D(2).

L3 Id-

5 1,
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You and your coutisel have the tight to review the evidence that Committes counsel
Infends to present at the adfudicatory hearing.'S Counsel will provide you & copy of these
materials no later than Oetober 18, 2010, :

Pursuant to Committes Rule 23¢)(1), the partics may object to the admissibility of
evidence only on the grounds of relevance or privitege under the precedents of the House,'® Any
objections you may have fo this evidence, including both exhibits and antlelpated withess
festimony, must be submitted in writing to the Chatr of the adjudicatory subcommittes by 12:00
pan, on October 29, 2010, You should state the basts for any such objection as fully as possible,
Objections not ralsed at that time will be walved,

Counse] for the Committes and counse] for fhe Respondert may prepare 2 joint exhibit
lst for thote exhibits to which each party determines it has no objection,

If you intend to call witnesses as patt of your case during the adjudicatory hearing, you
must provide the adjudicatory subcommittee with a Hst of the witnesses you intend to call and
summaties of those withesses’ expected testimony,!” You must also provide coples of any
documents or other evidenee you will seek to introduce at the adjudicatory heartng, The Hst of
witnesses, summaties off expected testimony, and copies of dooutnents or other evidence you will
seck to use during the heating rust, therefore, be received by counsel no later than November 9,
2010, Any objections Committes counsel may have to this evidence, inoluding both exhibits and
anficipated witness testimony, must be submitted In wilting to the Chair of the adjudicatory
subcommittee by Novernber 15, 2010, '

The admissibility of testimony by any witness is subject fo the requitements of
Commitiee Rule 23(1)(1), which provides that any relevant evidenoy “shall be admissible unless
the evidence is privileged under the precedents of fhe Flouse of Representatives.” The Chalt will
meke hor inftial delermination regarding the admiasibility of testimony by any witness You may
seek to call based on the summares of thelr expected testimony and any matertal you provide
pursvant to Committee Rule 23(g), You should, therefore, be as detailed, spesific, and thorough

as possible in any summaries you provide of your witnosses® expected testimony and related
materlals,

Pursnant to Committes Rule 23(h), you may apply to the adjudicatory subcommittee to
lsgue subpoonas “for the appearance of witnesses or the production of evidence.” Any
application for a subpoena “shall be granted upon a showing by the respondent that the proposed
testimony or evidencs s relevant and not otherwise available to respondent.” If you choose to
apply to the adjudicatory subcommittee for the {ssuanice of 4 subpoesn or subpoenas, your

15 Commitiee Rule 23(H(1).

e term “parties” refers to the raspondent and Cominities counael,

¥ The only privileges apploabls o aljudioatory proceedings are thoso recognized under fhe precedents of the
House, Please note that the applivable privileger do not inelnds the Speach o Debate Priviloge under Artiels I,
sestion 6, olause 1 of the Uhlted States Constitutlon, ‘The Speoch of Debate Clause statas that Senatore snd
Represeniatives of the Houss “for ahy speech or debats in elther House, they shall not be questioned in any other

?Iace." This privilepe can only be asserted duting Inquites condiotad by mn entity other than the legislative branoh,
¥ Comnittat Rurle 23(g). . :
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application should include a detailed, spacific, and thotougl summary of the expected testimony
of any wittiesses and the content and natwre of any matetlels you seek {0 subpoena, The
application. for swbpoenas “may be dented if not made at & reasonable tme or if the testimony or
evidence would be merely oumulative® Any application by you for subpoenas must be
submitted to the adjudicatory subcommittes by 12:00 pan, on October 29, 2010. A subpoens to
a witnesy to appoear at & hearing must be served suf¥iciently in advatics of that witness' scheduled
appearance to allow the witness 4 reasonable time, as determined by the Chair, to prepare for the

hearing and enuploy counsel,”’ Any witnesses subposnaed to testify must be setved no later than
November 23, 2610,

Prior to the start of the sdjudicatory heating, the adjudioatory subcommittes will mest
with comngel for the Committes and counsel for the Respondent to sddress pre-heating
objections to evidence, stipulations proposed by the parfies, and any other owntstanding procedural
issues, A pre-hearing conference, if necessary, will be held at 1:00 pa, on November 18, 2010,

Rollowing the pre-hearlng conference, each party will be required to provide the
Membets of the adjudicatory subcommittee with s copy of the party’s exhbibits that will be
admitted into the record. Bach party must provide copy of its exhibits to each Member of fhe
adjudicatory subcommittes no lates than 8:00 pim, on November 19, 2010,

The conduct of the adjudioatory hearing will proceed as set forth in Committes Rulde
23(i). The Chair of the adjudicatory subcommities will open the heating,?* The Chair will then,
tecogalze Comrnittee counsel and your counsel, in turn, for the purposes of allowing each party
tomake an opening statement,* Opening statements will be fimited to { how for each side,

Pursuant to Committes Rule 23G)(3), “whenever possible,” witness testimony and other
pertinent evidence shall be presented by Commities counsel first, followed by presentation of
testimony and other evidence by the regpondent. The Chalr may allow rebustal witnesseg. Any
witness called at the adfudicatory hearing will be examined first by the party calling the witness,
followed by cross-examination by the opposing party.”® The Chair hes the discretion to allow
redirect exemination and recross examination.”® Membets of the adjudicatory subcommittes may
ther question the witness under the five-minute rule, unless ofherwise directed by the Chair.?’

The Chair may, in her discretion, allow counsel for efthet side to deseribe or summatize
evidence adumitted in thelt case, other than the testimony of witnesses testifiing in person at the

hearing, and to respond to questioning from the members of the adindicatory subcommittee
regarding such evidenoe, :

0 Gommiites Ruls 23(h),
# Committoo Rule 26(k),
2 Committes Rule 23()(1)
" Clommittee Rule 23(])(2),
* Committee Rute 23(D(3)(H1).
i: Commitieo Rule 23(1)(4),
Xd.

).
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At the conclugion of the presentation of evidence, both sides will be allowed 1 houe for

cloging arpuments,” Committee counsel will be permitted to reserve fime for rebuttal
argument’

Committee counsel and your counsel will each be allowed § houss to present thelr
respective cases, exolusive of the time allotted for opetiing end closing arguments, The 6 hour
limitation on presentation of each side’s case ls subject to reconsideration baged upon &
ressonsble request for additional time, Amy objectlons tegarding the procedure for the

adjudicatory hearing must be submitted to the adjudicatory subcommittee in writlng vy October
18, 2010.

As soon as practicable after the partles’ closing arguments, the adjudicatory
subcommities will meet to “consider each contt contalned in the Statenient of Alleged Violation
and shall determine by a maforlty vote of ts members whether each count has been proved.® A
count determined not to have been proved “shall be constdered a8 dismissed by the
subcommittes,™ The adjudicatory subcommittes must report its findings to the Committes, >

The adjudicatory bearlng will be sonducted subject to the Rules of Decorym of the
House™™ Purther, the Chair may require all partioipants to observe steletly and promptly all
evidentiary, procedural or other sullngs of the Chatt and of the adjudicatory subcomnittes, The
adjudicatory subcomunittes expects that any ruling it makes regardir g the relevance of proffered
pvidence, or any line of questioning or argument will be promptly and stelotly observed. Any
breacli of decorum by any of the participants s punisheble by the Chair “by censure and

oxclusion from the hearings; and the ocommittes may cite the offender to the Houss for
contempt.**

If you have any questions, please have vour counsel contact the Committee’s Staff
Director and Chief Counsel, R. Blake Chisam, at (202) 225-7103,

Sincerely,

Ze Lofgren
Chair

* Commitice Rude 23()(5),
® 1

0 Comsmaittee Rules 23(6) and 10(a)(d).

i

i

3 See Houss Rule XVIL and related commentary,

* House Rule XI, elauze 2(1)(4); Comiittes Rile 26(im),
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ooi  Representative Jo Bonnet, Ranking Republican Member
R, Blake Chisamm, Chief Counsel, Committes on Standarde of Officlal Conduot
C. Morgan Kim, Deputy Chief Counsel, Committee on Standatds of Officlal Conduct
Stanley M. Brand, Bsq., Counsel for Respondent
Andrew D, Herrman, Bsq., Counsel for Respondent
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Ethics probe of Rep. Waters derailed by infighting,

- §OouUrces say

By R. Jeffrey Smith and Carol D. Leonnig
Washington Post Staff Writers
Thursday, December 16, 2010; 11:01 PM

A lengthy House investigationof Rep. Maxine
‘Waters (D-Calif.) has been derailed by
infighting within the politically charged
ethics committee over errors in building a
case against her, according to congressional
sources with direct knowledge of the probe,

The probe, opened in 2009, dissolved this fall
and most likely will fall to a newly composed
committee and possibly a new investigative
staff, the sources said.

The case - one of the most prominent ethics
investigations undertaken by the committee -
came apatt as committee and staff members
argued over whether documents should be
subpoenaed and when the trial should be -
scheduled and for how long, They all
expected Waters to agree to a negotiated
settlement, which she ultimately declined.

At one point, the commitiee's ranking
Republican, Rep. Jo Bonner (Ala.), accused the
chairman, Rep. Zoe Lofgren (D-Calif.), of
violating House rules, Other complaints and
counter-complaints have been flung for

months between Lofgren and the professional
staff leading the investigation,

On Thursday, the committee's staff director
and chief counsel, R. Blake Chisam, notified

the House that he is resigning, Because of his
closeness to Lofgren, his departure is seen as
an indicator that Lofgren might not return as
the committee's top Democrat after
Republicans take control of the House next
year.

At least one committee member, Rep. G.K.
Butterfield (ID-N.C.), has urged that the entire
panel be replaced in the next Congress and
that a new investigative team take a fresh
look at the allegations,

The breakdown of the Waters inquiry
highlights the difficulties that the ethics
committee faces in policing House colleagues.
The panel sought to restore public confidence
in its work during the current Congress,
scrutinizing nearly two dozen members for
possibleé transgressions and preparing for
several trials. But its staff of 14 was quickly
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Ethics probe of Rep. Waters derailed by infighting,

sources say

overwhelmed,

The Waters probe focused on whether the
California Democrat, who chairs a House
banking subcommittee, had improperly
arranged federal help for OneUnited, a m
inority-owned bank in which her husband
had a significant investment. But the
investigation followed a twisting path,
according to congressional sources, and
sometimes missed what many agree in
hindsight were important steps,

Last month, Lofgren tried to fire two
investigators, and she told others that they
had misled her about the probe. But the
firings were blocked by Bonner, and the
employees remain on paid leave,

The events at issue involved players at the
Treasury Department, the Federal Deposit
Insurance Corp. and the House Financial
Services Committee. The commiftee is headed
by Rep. Bamey Frank (D-Mass.), who has
acknowledged helping to write legislation

that enabled OneUnited to qualify fora $12
million federal bailout.

Lofgren had been pushing for the Waters trial
to start in mid-September but staff
investigators said that was "impossible,"
internale~mails show. Then, in September,
after asking the staff for an update on its
preparations, Lofgren became concerned that
it was not ready and urged putting off the

trial, Lofgren and Chisam learned that
investigators were missing important e-mails
from Waters's chief of staff and hoped to
request ot subpoena them.

At a Sept. 16 meeting, however, investigators
told her that they were fully prepared to
"begin a hearing immediately," according to
sources and a staff e-mail, Staff members
complained that Lofgren and Chisam had
obstructed their probe,

In conversations with others, Lofgren and

Chisam have, in turn, accused the staff of

failing to collect needed documents before an
investigative subcommittee formally accused
Waters of violations in June, They also say
that the staff did not disclose in a timely

way some of the evidence gaps.

For their part, some staff members said
Lofgren repeatedly refused to approve a
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request to subpoena Waters in late 2009 and
arequest early this year to subpoena Frank
and his staff. Instead, they said, she
repeatedly sought voluntary compliance with
evidence requests, Lofgren generally has
sought records voluntarily and subpoenaed
them only when members did not comply.

As tensions escalated, staff members had

. begun to distribute updates and
recommendations about the probe to all
committee members, rather than first clearing
them with Chisam and Lofgren.

In an e-mail to Lofgren and other committee
members Oct, 13, for example, staff
prosecutor Sheria Clarke called Lofgren's
efforts to shorten the trial Mroubling" and
said her decision could compromise the
staff's efforts to present a "fair, thorough,
and effective” case, The staff wanted 30
hours to present its case, but Lofgren ordered
that the charges be presented in six hours,
according to congressional and legal sources.

Perhaps the only issue on which all of those
involved in the probe agree is that they had
expected Waters to concede that she had
made mistakes and to accept an
admonishment. Her refusal to do so caught
everyone by surprise and caused the staff to
rénew the search for evidence.

Waters's attorneys have said the renewed
search was illegal. They have told Waters's g

randson and chief of staff, Mikael Moore, who
was at the center of her office's interactions
with OneUnited, that he need not turn over
e-mails subpoenaed in September from a
private account, No action has been taken by
the committee to enforce the subpoena.

Richard Sauber, an attorney for the

suspended staff investigators, Stacey
Sovereign and Morgan Kim, said criticisms of
his clients' handling of the case are
"egregious."

"The Chair of the House FEthics Committee . . .
placed my clients on administrative leave
without explanation," he said in an e-mailed
statement, "Now my clients are subjected to a
series of cowardly, anonymous leaks - all in
violation of Committee rules - from certain
elements of the Committee purporting to
blame my clients for a host of

ransgressions."”

Advertlsement

Page 3 of 4

ORIGINAL HP INIE. GET MORE,

LEARM #ORE AT HP.COSM

hitp://www.washingionpost.comfwp-dynfcontent/article/2010/12/16/AR2010121605842_pf.himl

Print Powered By {Eg | FOrITiatbynarmics. )

hitn:/fwww. washingtonnast.com/wn-dvn/content/article/20 10/12/16/AR20T012 1605847, nf .

47./2012.



'''''

P

Ethics probe of Rep, Waters derailed by infighting, sources say

Page 4 of 4

Ethics probe of Rep. Waters derailed by infighting,

sources say

Waters attorney R, Stanley Brand said the
committee and its staff ignored committee
rules and tried to force Waters into a quick
settlement. When she refused, they spent
months "{rying to manufacture a case,” he
said.

"No amount of backtracking, adjusting of
theories or concealment could overcome the
truth," Brand said, "There were no violations,"
and "inevitably the case unraveled."

smithj@washpost.com leonnige@washpost,
com :

Staff writers Kimberly Kindy and Paul Kane
and research editor Alice Crites contributed to
this report.

View all comments that have been posted
about this article,
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{ UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON STANDARDS OF OFFICIAL CONDUCT
ADJUDICATORY SUBCOMMITTER

In the Matter of
REPRESENTATIVE MAXINE WATBRS,

Respondent,

N e N e SN

COMMITTEE COUNSRL'S OBJRCTIONS TO THE CHAIR'S PROPOSED
ADJUBICATORY HEARING FROCEDURES

On October 12, 2010, the Chalr of the adjudicatary suboommitice in the matter of
Reprosentative Maxine Watets presented a letter (Chalt’s Letter) outlining “the procedures
applicable to proosedings before the adjudicatory subcommittee|.]* Pursuant fo the Chalr's
Lettes, “[ajuy objections regarding the pracedure for the adfudicatoty hearlng mvst be submitfed
to the adjudicatory suboommittes in wiiting by October 15, 2010.%  Accordingly, Committes

Counsel hetreby respectiully submits the following objestlons to the proposed hoeating procedures
outlined in the Chalt's Letter,

LEGAL STANDARD

Persuent to Committee Rule 1(n)! “So far ag applicable, these rules and the Rules of the
House of Representetives shall be the 1ules of the Committes and any suboommittee,”?

“The rules of the Commities may be modified, amended, or repealed by a vote of
majority of the Committes Further, “[wihen the interests of justice so require, the Committes,

| Cheir'a Letter at 1,

% Chairs Lotter at 5,

8 ? Comraltion Rule 1(a),
4 Comnitico Rule 1(b).
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by 8 majotity vote of its members, may adopt any speotal procedures, not inconsistent with these
rules, deemed neoessary fo tesolve & particular matter before it

OBIRCTIONS

Ohjection 1

Commitice Covnsel objects to the Chalr’s proposed time lmlt for the adjudleatory
heating, Pursuant to the Chair's proposed scheduls, “Committes counsel and [Resporident’s]
counsel will each be allowed 6 hours to present their respective cased, exclusive of the time
allotted for opening and closing arguments,”® This time constraint is unreasomable and ralses
serious concerns about the ability of Comumitiee Covnsel faily and fully to presont the case
voted on by the Investigatlve subcommittee, Ag the Chalr’s Letter observed, Commitiee Counsel
has the burden of proving the charges in the statoment of alleged violatlon by cloar and
convinoing evidence, This {s not only # higher busden of proof than that applied by the
investigative subcommitiee In adopting the statement of alleged violation; to protect the rights of
the Respondent, evidence presented af the heaing is also subject to an adversarial process which,
by dts very nature, 1y time-consuming. As foderal couxts have long held, becanse of the high
standatd of proof - in this case “clear and convinolng” — the party on whom the burden rests is
ontitled to present evidence that meets the standard and does so persuasively.’

Providing the party with the burden of proof sufflolent time to properly present the
party’s vase 19 partieolarly important In & case such as this, whete at least one of the counts
requires Cominiitee Counsel to present evidenne regarding an appeatance of Impropriety subjeot
to a “reasonable person” standard.® A reasonable person standard requites providing full context

to the finder of faot, who should be “well-dnformed about the sumounding facts and
citoumstanoes].]”

* Committee Rule 1(o).

6 Chait’s Leter at 5,

? ety g, ULS. v, Gallo, 543 R,2d 361, 365 (D.C. Cir, 1976) (bookuse of It “heavy burdan of proof beyond a

roasonpble doubt ag to nll elements of the offense, the government 5 not to be restisted to 8 modest guantum af

syidence fhat will suppoct the Indiotment,") (emnphasis added),

¥ Ses Statement of Allaged Violatlon, Count 11,

? In re Sherwin Williams Compary, 607 F.3d 474, 477-478 7" Cir, 2010 (“onr tnquiry is "from the perspectlye of a
i rensonable observer who ls Informed of ull the surroundlng frots and clrcumstanoss,’ , . . JA] reasonable person i

%
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Motreovet, as Respondent has previously observed, the faots ut fssue in this matfer are
complcated, The investigative subcommittee’s work took approximately nine months, . What iy
at issue 15 not just whether Respondent contacted then-Secretaty Pavlson to set up a mesting for
OneUnited executives with Treasury officlals, but also events key to the charges in the statement
of alleged violation that oceurred long before the Treasuty meeting and in the months afterward,
Only after being presented with the evidence relating to thete tasuss will the Members of the
adiudioatory subcommittes be able to detsrmine the facts de nove, eand to decide whether each
violatlon in the statement of alleged violatlon has been proven by clear and convineing svidence,
It 1s waremsonable fo expect the adiudicatory subcomimittes Members to absoth, let alone decide
the faots, in six hours, when they have no background regarding the case and are hearing all the
svidence for the fixst time,

The Chalr’s Letter further states that “[tihe 6 hour Hmitatlon an prosontatfon of eah
side’s case is subject to reconsidetation based npon a reasonable request for additlonal time,»!°
During the adjudicatory hearing in the matier of Representative Jamos Traficant, the adjudicatory
subcommittes admitied the certifiod and wnderlying trlal transcripts of Representative Trafioant,
which trlal tool seven to eight weelks in federal court, Notwithstandibg & fill and cestifled
reoprd of seven to elght weeks of testimony subject to g higher butden of proof and sielct
evidentlary roles, the Committee counsel took an additional thres days of hearing time to meest its
burden and prove its case under the same olear and convinelng standerd. Commlttes Cotnsel
respeotfully submits that the Comrmitiee does not have acoess 1o a full factoal development that
would be offored by & seven to elght woek trial, Thetefore, the Chalr’s proposed ime limit ts not
sufficlent to develop fully the facts in this case, Therefose, Comumittes Counsel requests that
Committee Counsel be allowed to present all relovant witness testimony nocessery to prove the
nllegations set forth in the statemernt of alleged violation and for Committes Counsel to meet ifs
butden of proof, Committes Counsel curtently astimatos that it will take thirty hours to properdy
prosent its case, exelusive of the thme allotied for opening and closing arguments,

fniliacwith the doournents at {ssue, 48 well as the contet In which they oame fato belng, Tn addition fo belng wells
informod about the surronnding facts aud olroumstances, for purpases of our analysts, a teasonable person {g 5
‘thoughtiul observer rather than , ,  a hypetsensltive or unduly suspiclous person,' Finally, s reasonnbis person la
able to appreciate the significance of the facts In Heht of refevant logal standards and Judiels] practice and can
disgern whether any appeatance of lmpropriety Is merely an [Tusion,) (intoraal eitations omilted),

. 10 Chair'y Lotter at 5.

3
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Objection 2

Committee Counsel objeots to the Chalr’s unilateral attempt to sef time limils for the
adjudiontory hesring, Puwsuant to the Chalr's proposed schedule, “Committes counsel and
[Respondent®s] counsel will each be allowed 6 homrs to present thely respective cnses, exoluslye
of the dme allotted for opening and closing arguments,”! Pursusot to Committes Rule 5(e), “[a]
suboommittes shall meet af the discretion of its Chair™? The Committes Rules, however, are

sllent as fo whether the Chelr has the unilaterg] authority fo determine the longth of o
subcommittes heming,

Obicction 3

Committee Counsel objects to the Chalt's unlateral attempt 10 alter doadlines provided
for in the Commlttes Rules, These deadlines, iﬁulude: (1) the Octobor 18, 2010, deadline for
Committes Counsel to provide a copy of “the evidence that Committee oounsel intends to
prosont at the adjudicatory hearing™ ™ and (2) the Novetsber 9, 2010, deadline fof Respondent to
provide Comrmittee Connsel with copies of the documents or other evidence Respondent intends
to Juttoduee at the adjudicatory hearing and a lst of the witnesses Respondent Intends to call gi
the adjudivatory beatlng and summaties of the witnesses’ expected testimony, '

Committee Rule 23(£)(1) vequires that Comemittes Counsel provide Respondent with
aocess 1o the evidence Committee Connsel Intends to vse at an adjudleatory heating and the
nameos of the witnesses Commities Coungel intends to oall, and 5 summary of thelr expected
testimony, no less than fifteon calendar days prior to an edjudicatory hearing,”? Fifteen days -
before November 29, 2010, is November 14, 2010, twonty~seven days after the Chalr’s proposed
deadline, Committes Ruls 23(g) requires that Respondent provide Commities Counsel with
obpies of the evidence Respondent intends o vse at an adjudicatory heating and the names of the
wityesses Respondent intends fo oall, and a summary of their expeeted testimony, no less than

! Chale's Letter gt 8,

2 Committee Rute 5(c),

¥ Chalr's Lettey at 3,

¥ Chaly's Letter at 3,

¥ Commities Rule 23(5)(1),
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five calendnr days prior to an adjudioatory hearing,'® Flve days before November 29, 2010, is
November 24, 2010, fifteen days afier the Chai’s proposed deadline,

Committee Counsel does not; necessaily, objest 1o sltering the deadlines in the
Committes Rules, Comumittes Counsel objeots to the Chelr unilaterally altering the deadines,
Committee Rules do not glve the Chalr the authorlty 1o unllaterally alter the Committee Rules,
Instead, Commitice Rule 1(b) states, “[tfhe rules of the Committes may be modified, amended,
ot repealed by a vote of & majority of the Comuiites,””

Obiection 4

Comumitteo Counsel objects to the proposed deadline for Committes Counsel o provide &
copy of the evidence it intends fo present af the adjudicatory hearing to the extent that the
deadline would prohibit Commitiee Counsel from introdneing evidence not tn Committes
Counsel’s possession op. October 18, 2010, but acquired by Committes Counsel mote than
fifteen. days before the adjudicatury hearing, Pursuant to the Chalr's proposed procedure,
Commities Coungel must provide & copy of “the evidence that Commitise sounsel intends to
present ai the adjudioatoty hearlng” by Ootaber 18, 2010, Clommittee Rule 23(5)(1) requizes
that Commities Counsel provide Respondent with access to the evidence Commitiee Coungel
intends 1o wse ot an adjudicatory hearlng and the names of the witnesses Committes Coungel
intends to call, and o summary of thelr sxpected testimony, no less than fifteen calendar days
ptiot to an adjudioatory hearlng'® Fifteen days befors November 29, 2010, s November 14,
2010, twenty-soven days after the Chair’s proposad deadline, Committes Rule 23 (1) frther
provides thet “[elxcept in extraordinary ciroumstances, no evidenoe may be inttoduced , ,  in an
adjudicatory hearing unless the respondent has been afforded a prior opportunity to review such
ovidencel.]"™ To fhe extent the Chair's proposed deadline would prohibit ot exclude, excopt in
extraordinary circumstances, Cominittee Counsel from Introducing evidence not th Commitiee
Counsel’s possesslon om Ovtober 18, 2010, but acquired by Commitiee Counsel more than
fifteen days hefors the adjudloatory heating, this would be conttary to the Committeo Rule

% Commities Rule 23(x).

¥ Commities Ruly 1(b),

® chal’s Letter at 3,

¥ Committes Rule 23()(1),
®d
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23()(1). Committes Counsel further spocifically objects fo this deadline on the grounds fhat
certaln subpoenas ssued by the adjudicatory subcommittee are still outstanding,

Obicotion 8

Comnittee Counsel objects to the deadlines provided In the Chalt’s Tottor that are not
provided for in the Committes Rules, These doadlines, Inelude: (1) the October 15, 2010,
deadline for submission of objections to the procedure for the adjudicatory hearing® (2) the
October 29, 2010, deadline for submission of proposed stipulations:® (3) the Qotober 29, 2010,
deadline for Respondent to submit objections to Commities Counsel's exhibits and anticipated
witness testimony;® (4) the November 15, 2010, deadiine for Commities counsel to submit
objections to Respondent's exhibts and antlolpated withess testimony;? and (5) the November

19, 2010, deadline for each party to provide copies of its exhibits to each Member of the
adjudicatory suboommities '

The Committee Rulss provide for objectlons made duting the course of 8 publiec hearing®
and entering into stipulations if the partics so choose and if such stipulations are approved by the
subcommittee.” The Commitiee Rules, however, ate stlent as to deadlines for objections and
submissions of stipulations, The Commitice Rules ave also silent as to & deadline for providing
coples of exhibits to Membezs of the adjudicatory subcommities, Any such deadlines are outside

the Commiitee Rules and would thus qualify as a “special procedure” as ‘comtemplated by
Clommittes Ruls 1(0),?®

Committes Counsel does not, secessarily, object fo creating speoinl procedutes for this
matter, Commitiee Counsel abjects to the Chalr unilaterally ereaiing the speclal procedutes.
Cammittee Rules do not give the Chair authority to unilaterally create special procedutes,
Instead, Commitice Rule 1(c) states, “[w]hen the Interests of justice so require, the Committee,

# Chair's Lottor t $,

2 Chadr's Lottsy at 2,

2 Chalt's Letter ut 3,

24 Chialrs Letter at 3,

» Clinlr's Lotber at 4,

8 Clonmmiifae Ryle 23(D(2).
! Committoe Rule 23(1)(4),
2 Commlttos Rule 1(c),
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by & majority vote of iﬁs mettibers, may adopt any spectal procedures, not inconsistent with these
miles, deemed necessaty to resolve a partioular matter before it

Qbjection §

Comimittes Counsel objects to the Chair's propossd procedures to the extent they would
allow the subcommiites fo dcoept witness fransoripts taken under the investlgative
subcommitiee’s disection into tho recotd even if the witness is available to testify, The Chair's
Letter statos that “[tthe adjudicatory subeommittee may acoept “[d]epositlons, interrogatorles,
and sworn statements taken under any investigative subsommittes direction’ into the record of
the adjudicatoty ptopeedings,”® Commitiee Rule 23(NEIE), however, states that “deposition
transoripts and affidavits obtained dwing the Inguiry may bo used in Liew of live witnesses if the
wliness is unavailable[ P To the extent that the Chals proposed procedures would altow the
adjudicatory subcommitiee to accept witness tramserlpts taken under the investigative
subcommittee’s direction tnto the record even 1f the witness is availablo to tostify, this provedure
would vielato Committes Rule 23(1)(3)(1). Moreover, this procedure would prevent both partles
from propetly impeaching & witness® testimony for bias, inconsistost gtatements, motlys,
prejudice, or character through cross-examinations.*

Objeetion 7

Committes Counsel obfests 1o the proposed “pre-hoaring conference™ to the exient that
conference is mot a public heating, Committes Rule 23e) states thet all learings of the
adjudicatory subcormmittes “shall be open to the public unless the adindicatory suboommities,
pursuant to such olause, determines that the heatlngs or any pavt thereof should be closed.”
Pursuant to House Rule XI, clause 2(2)(1), to hold a closed heating, the adjudioatory

® Coummyittes Rule 1(g),

* Chalr's Lottor af 2,

! Commitiee Rule 23¢)3)(1) (emphasls added),
%1t 4 tyne that the adfudicatory subcommittee In the matber of Representative Trumes Trafionnt addbnitted the
underlylng trial ransoripts of Reprosentativi Trafiennt, which ncluded witness testimony from the trial, However,
the underlying trial of Representative Tyafionnt inoludoed both divect and cross-sxumination of Wwitnesses, which
?ermitted ihe partias fo Impeach & witness' testimony,

" Committes Rule 23(s),
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subcommittee must determine in an open session with a mejority present that all or a portion of
hearing:

shall be {n executive sesslon beoruse disclosure of matiers to be
consldered would endanger national seeurity, would compromise
sensitive law enforcement infurmation,  would tend to defame,
degrade, or norminate any person, o otherwise would violate a

faw or rule of the House.”
The Chair's proposed procedures ate silent as to whether the “pre-heating conference” will be
public, The natme of the conference, however, Indlcates that tt will not be a public heating, To
the extent the Chair's proposed procedures contemplate holding a closed hearing without
following the established provedures for closing  hearing, this would be in violation of House
and Committee Rules,

Chbjection 8

' Comtnittes Counsel objects to the doadkine for submission of objections to the procedure
- for the adjudicatory heatlng. The Chair's Letter requires that “[aluy objections regarding the
progedute for the adjudicatory hearing must be submitied to the adjudicatory subcommmittes in
wilting by October 15, 2010 The proposed prosedures outlined n the Chair's Letter ate
incomiplete, and some of the proposed procedures talse additlansl questions, ineluding but not
limited to; whether the parties ate requited fo exchangs pre-hoating filings such as objections;
whether the parties will be expected to file wiltten responses to the opposing parly’s pre-hearing
filings; and whether o party’s allotied hearlng time will include time used for raising or
respondding to objeetions, or time used for oross-examining hostile andl possibly fime-consuming
withesses>® For this reagon, Committes Counsel resorvos the tight to object to any of the Chalr’s
proposad procedures to the extent that the Chalr, any subeotmittes Metmber, or any perty have

differing fnterpretations of the procsdures,

3 House Rule XT, olause 2(z)(1),
% Chair's Letter at 5,

¥ Cowemittee Counssl will provide & more thorough recitation of 1ts questions regardlng the proposed procedure of a
later date,

8
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: Objection 9

Committes Counsel objects to the Chair's Letter fo the extent that the Chair's letier
appropriates to the Chair duties reserved for the adjudicatory subcommittee, For example,
Committec Rule 23(H)(L) states, “Iffhe adiudiestory suboomemittes shall, in welting, nofify the
tespondent that the respondent and respondent’s counse! have the right to inspeot . , , documents
. .. thet the adjudicatory suboommittee counsel nfends to uge as evidence against the respondent
in an adjudicatory hearing”*’ The Chalr's Letter appeats to attempt fo fulfill this requirement,
but the Chair's Letter was only sent by the Chalr and not jointly by the Chalr and the Ranking
Member of the adjudicatory subcommittes, oy the entlre subcommitiee,

CONCLUSTON

Committes Counsel respectfislly submits these objections, As noted above, Committee
Counsel reserved ts tight to make further objectlons to the proposed procedures ay are nocessary,

Coples to;

Btanley M. Brand, Eaq,

Andrew Herman, Bag,

Brand Law Group

923 Pifteenth Street, N, W,
Washington, D.C, 20003

Counsel to Respondent Maxine Warers

¥ Committes Rule 23(f)(1) (emphasis added),
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CORFIDENTIAL

Ms, C. Morgan Kim

Deputy Chief Counsel

Committee on Standards of Official Conduct
Suite HT-2, The Capitol

Washington, DC 20515

Re: In the Matter of Representative Maxine Waters

Dear Ms. Kiny

As Chair of the Adjudicatory Subcommittes (ASC) in the Matter of Representative
Mazxine Waters, I am responding to the October 15, 2010, filing in this matter, Cotmaittes
Counsel's Objections to the Chalr’s Proposed Adjudicatory Hearing Procedures,!

Logal standard

Under Committee Rule 23(3)(2), the Chair “shall rule upon any question of admissibility
or relevance of evidence, motion, procedure, or any other matter.” Such rulings may be appealed
by & “witness, witress counsel, or a member of the subcomtuittes. In the event that a tuling of
the Chair under this provision is appealed, a majority vote of the members present at the
proceeding at which the ruling is appealed shall govern the question of admissibility, and no
appeal shall lie to the Committes.” By this letter, ] am tesponding 10 each of the nine objections
raised by Committes counsel in their October 15 filing, The Ranking Membet of the ASC,
Representative Jo Bonner; respondent’s counsel, Stanley M. Brand and Andrew 1D, Herman; and
the Committee Chief Counsel, R, Blake Chisam, will all be served coples of this letter,

Objection 1 — length of hearing

Committes counsel object to “the Chair’s proposed time limit for the adjudicatory
hearing.™ This objection is overraled,

! Although the filing is unsigned, the Chair understands that this filing s submitted by C. Morgan Kim, Stacey
Sovereign, Tom Rust, and Sherla Clarke, the Committes counsel assigied to this matter (hereinafter “Commitiee
oounsel’),

? Committes Rule 23(1)(2).

A

4 Commitiee Counsel’s Objections to the Chair’s Proposed Adjudicatory Hearing Procedures (Committee Counsel’s
Objections) at 2,
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Ms., C..Morgan Xim
Qctober 20, 2010
Page 2 of 10

Sihoe designating the ASC in this matter, I have repeatedly requested that coungel
provide a framewark for & practical schedule that would resolve the entite ASC pracess as
expeditiously as possible, while ensuring that a fair forum is provided for the parties to present
their respective cases. As Committee counsel are aware, I have declined to authotize an
adjudicatory schedule that would ellow the parties 30 hours per side to present their cases, not
including opening and closing arguments, because such a schedule would be impractical and
inconsistent with prior Committee precedent for such hearings.

By Committes counsel’s own estimate, allowing each party 30 hours per side would
result in an adjudicatory heating that would last between 8-10 legislative days and 12.14
legislative days, depending on the scope of stipulations agreed to by the parties and approved by
the ASC, (That estimate is for the adjudicatory hearing alone, and does not accannt for the

actions that must follow the hearing, including deliberations, transmittal of findings to the full
Committee, etc,)

However, the Committee has not held a public disciplinary hearing longer than thres
days, and most have been one day or less, Committes counsel have made no attempt to
distinguish this matter from the eight matters resolved in hearings of three days or less to explain
why this matter merlts or requires a substantially greater amount of time.

In addition, the Comumittee has held one adjudicatory hearing, regarding former
Representative James A, Trafloant, Jr,, under the biftwoated system that separates the members
who setve on the subcommittees tasked with investigative and adjudicatory roles. In that matter,
the parties were allotfed five honrs per sideto present their cases regarding a Statement of
Alleged Violation that included ten counts and ificluded alleged activities by the respondent
spanning a period of 14 years, (Committes counsel in the matter of former Representative
Traficant did not have three days to present their cass, as Committee counsel in this matter
suggest — they were allotted five hours to present their case, of which time they used
approximately 90 minutes.s) By contrast, the Statement of Alleged Violation in this matter

includes three counts based on factually related alleged activities oceurring over a much shorter
periad of' time,

Comrnittee counsel cite only the matter of former Representative Traficant, and note that
because the adjudicatory hearlng in that matter followed a seven- to o ght-week federal criminal
trial and trial transoripts were admitted at the ASC hearing, Committee counsel required less
time to develop the facts at the adjudicatory hearing. However, it does not follow that because
the Traficant hearing came after a seven- to elght-week week federal criminal trial, the factual
dovelopment in the Traficant adjudicatory hearing would have required seven to eight weeks if it
had not followed a lengthy federal criminal trial,

5 Committee Counsel’s Objections at 3,
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Ms, C. Morgan Xim
October 20, 2010
Page 3 of 10

In this tegard, if Is also important fo bear in mind that the ASC proceeding is a heating,
not a trial. Although the responderit obviously has diie process rights Undé Committes and
House rules, the same soope of protections and rales that guide the adversarial process in a
orinainal trial simply do not apply in the adjudlcatory hearing context,

The partles ate not limited {o introducing exhibits via live witness testimony, for
example. In fact, as the October 12 scheduling letter makes clear, it {s expected that once
objections to evidence have been resolved in the pre-hearing process, copies of the parties’
evidence will be provided to members of the ASC by November 19, 2010 — ten days before the
start of the hearing ~ to ensure that members have adequate time to review the material so they

can be prepared to evaluate witness testimony af the hearing and to ask questions, should they
choose to do so, ‘

Allowing each party six hours per side, exclusive of time allotted for opening and closing
arguments, {s consistent with prior Comumittee precedent and provides ample time for each party
to make a full presentation to the ASC on the core issues of the matter,

Qbjection 2 — Chair’s authority to set time Jimits fof adiudicatory hearings

In addition to objecting to the length of the adjudicatory hearing, Committes counsel
abjects to the Chair’s “unilateral atternpt to set thne limits for the adjudicatory hearing.”® This
objection is overruled. ‘

As Committes counsel note, under Committes Rule 5(e), 2 “subcommittee shall meet at
the discretion of its Chair.” Committee counsel’s argument thet because the rule does not also
explicifly state that the Chair may determine the lenjth of a heating the Chair lacks such
“unilateral authority” s misplaced. The ability to schedule the length of a hearing or meeting is
inherent i the Chait’s authority to schedule mestings and hearings, For example, as Commiites
counsel are well aware, when the Chair provides notice to Committes members of g full
Committee mecting, such notices inchide not only the date, location, and start time of & meeting,
but also the end time of the meeting, -

The anthority of the Chair to unilatetally set the schedule was recently recognized by
minority members of the Committes in a public statement, which stated in part that, “Committes
Rule 5(¢) provides that a subcommities — inoluding the adjudicatory subcommittees of the
Rangel and Whaters trials [sic] — shall meet af the diseretion of tts Chair.”

Objection 3 — “unilateral” altering of deadlines

Committee counsel alsa object to “the Chair’s unilateral attempt to alter deadlines
provided for in the Committee rules,™® This objection is overruled,

S1d ac 4, ‘ '

T“Statemont of the Rauking Republican Member of the Commities on Standards of Official Conduct,” Sep. 28,
2010 (emphasiz original), .
¥ Comuaittes Counsel’s Objectlons at 4.
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Ms. C. Morgan Kim
October 20, 2010
Page 4 of' 10

Committes counsel argue that the Chair may not unilaterally schedule deadtines for the
pasties 1o provide copies of the evidence they intend to present to the opposing party other than
15 days before the adjudicatory heating (for Committee counsel to provide copies to '
respondent’s covasel) ot 5 days Befors the adjudicatory hearing (for the respondent to provide
copies to Committee coungel)” Committee counsel argue that to set the deadline at any other

time would require a change to Committee rules, and thus require & majority vote of the full
Committes, '

This argument is inconsistent with Committee rules, Committee precedent, and the
Chair’s imherent authority to schedule deadlines related to the adjudicatory hearing,

The October 12 scheduling letter does not conflict with ot alter the timeframe for the
parties to provide coples of evidence under the relevant Committee rule, The relevant time
periods in the rule are “no less than 15 orlendar days prior™ and “no less than 5 days priot” to an
adjudicatory hearing,' Those deadlines set & minimum numbet of days before the hearing by
which the parties must provide certain matetial to the opposing party — not an exact limit or a
maxinwm number of days for such action, The wording of the rule clearly anticipates discretion
for the respective deadlines to be set farther in advance of the hearing, Moreover, nothing in the

Committee rules states that a Committes vote would be necessary to exercise such scheduling
discretion,

For example, in the mafter of former Representative Traficant, the Chalr and Renking
Member of the ASC scheduled these same deadlines related to the adjudicatory hearing in that
matter by sending a letter to the respondent,” Among other deadlines scheduled in that letter, the
lotter announced that the respandent would have access to evidence that Committes counsel
intended to present beginning June 28, 2002 ~ more than 15 days before the statt of the
adjudicatory hearing on July 15, 2002,

Those deadlines were scheduled and announced fo the respondent at the same time the
Chair designated the members of the ASC in that matter, and the letter was signed by both the
Chair and Ranking Member of the ASC, The ASC in that matter did not meet until nearly two
weeks after the various deadlines had béen scheduled and the full Committee did not meet during
that period, so Committee precedent is clear that a deadline greater than the 13 days or 5 days
may be scheduled without a vote of either the fall Committee or the ASC.

Although the scheduling letter in the matter of former Representative Traficant was
signed by both the Chair and Ranking Member of the ASC, nothing in Committee rules required
that both members sign the letter scheduling those deadlines. Those deadlines were scheduléd
although no explicit anthority to schedule the deadlines exists in Committee rules other than
Comrnittee Rule 5(¢), which establishes that a “subcommittee shall meet at the discretion of its
Chair.”

' 1d.
©rd. at 5.
Y Committes Rula 23(6(1), ().
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Ms. C, Morgan Kim
October 20, 2010
Page 5 of 10

In this matter, the Chair exercised her authority to set the schedule for the adjudicatory

heating and related pre-hearing deadlines afier the minority membery of the Committee publicly
requested that she do so,

Objection 4 ~ copies of evidence

Committee counsel object to the “the proposed deadline for Committee Counsel to
provide a copy of the evidence it intends to present at the adjudicatory hearing to the extent that
the deadline would prohiblt Committee Counsel from introducing evidence not in Committee
Counsel’s possession on October 18, 2010, but acquired by Committee Counsel more than 15
days before the adjudicatory hearing,”'* This objection is overruled.

As an initial mattet, I have stayed the October 18 deadline set in the October 12
scheduling letter for Committee counsel to produce materials to the respondent. I provided
notice of this deeision to Committee counsel and the Ranking Republican Member of the ASC
on October 18, and inshucted Committes cotnsel to provide noice to the respondent’s counsel.
The parties will be notified of the rescheduled deadline, :

, However, the stay is not a reflectlon of the Chair's guthority to schedule (ot stay or
reschedule) this deadline. As discussed above, the October 12 scheduling letter does not conflict
with. or alter the timeframe in the rule regarding Committes counsel’s obli gation to provide
ovidence, witness lists, and witness summaries to the respondent. The date set to provide the

respond?xant copies of the evidence is not less than 15 days befors the start of the adjudicatory
hearing, .

To the extent that Committee counsel identify or discover additional evidence after the
deadline set in the October 12 scheduling Istter, noither the Committes rules nor the scheduling
letter absolutely prohibit Committes connsel from either providing that evidence to the
respondent ot introducing that evidence at the adjudicatory hearing. Committee counsel retain
the ability to seek approval to offer late-acquired or discovered evidence or testhmony upon &
showing that extraordinaty circumstances justify its use,™ :

The rule balances flexibility and faitness fot the parties. While setting a cutoff for parties
to provide evidence'to one another, it also allows that there may be ciroumstances in which it is
eppropriate to allow evidence that is acquired or discovered after the deadline, provided there is
still prior notice fo the opposing party. To the extent that the deadlines set in this matter by the
October 12 scheduling letter are in advance of the minimum deadlines set by the rule, it is

concejvable that there may be evidence which the parties have not yet acquired which may still
be ruled admissible,

"2 Committee Counsel’'s Objections at 5,
1 Commitiee Rulo 23(9)(1).
I . .
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Mas, C. Morgan Kim
October 20, 2010
Page 6 of 10

Objection 5 — oflier deadlines

Committee counsel object to the “deadlines provided in the Chat’s letter that are not
provided for in the Commmittes Rules.”® "This objection is overruled,

Committee counsel argue that because Commitiee rules “are silent as to deadiines for
objections and submissions of stipulations” and “providing copies of exhibits to Members of the
adjudicatory subcommittee,” any such deadlines are “outside the Committee Rules and would
thus qualify as a ‘special procedure’ as contemplated by Commiitee Rule 1(c),”*8 Thus,

Committee counsel assert that sefting any of these types of deadlines requires a majority vote of
the Committee. '

As discussed above, this argument ¢ inconsistent with Commiittee precedent. In the
matter of former Representative Traficant, the same types of deadlines were scheduled and
announced to the respondent et the same time that the Chalr designated the members of the ASC
in that matfer, and the letter was signed by both the Chair and Ranking Member of the ASC, The
ASC in that matter did not meet until nearly two weeks afier the various deadlines had heen
scheduled and the full Committee did not meet during that period, so Committee precedent is

clear that scheduling such deadlines is not a “spectal procedure” that would require a majority
vote of the fuull Cornmittee or of the ASC,

Although the scheduling letter in the matter of former Representative Traficant was

. signed by both the Chair and Ranking Member of the ASC, nothing in Committee rules required

that both members sign the létter scheduling those deadlines. Those deadlines were scheduled
although no explicit authotity to schedule the deadlines exiats in Committes rules other than

Committee Rule 5(¢), which establishes that a “subcommitiee shall meet at the discretion of its
Chair.”

In this matter, the Chair exerolsed her authority to set the schedule for the adjudicatory

hearing and related pre-hearing deadlines after the minority members of the Comnmittee publicly
requested that she do so,

Objeotion 6 — witness tiénsotipty

Commitfes counsel object to “allow[ing] the subcommittes to accept witness transcripts
into the record even if the witness is available to testify.”!? This objection is overruled,

:z Committee Connsel’s Objections at 6,
Id.
7 1d, at 7.
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Ms, C, Morgan Kim
October 20, 2010
Page 7 of 10

The argument advance by Committes counsel Is inconsistent with Committes rules and
precedent, First, the rule cited by Committes counsel specifies the order for receiving testimony
and other relevant evidence during the adjudicatory hearing, “whenever possible”,'® The first
oategory is for “witnesses (deposition tanscripts and atfidavits obtained dutiig the inquiry may
be used in lieu of live witnesses if the witness is unavailsble) and other evidence offered by the
Committes counsel.”"” The wording of the rule i3 not restrictive, but permissive. Rather than
restrict the use of transeripts by Committes counsel only to sitwations where a live witness is
unavailable, the rule simply permits the use of transcripts when a live witness is unavailable, 2°

second, to interpret the language of the rule as restricting the use of transoripts by

' Committee counsel whete the live witness is unavailable, rather than as clarifying that such nuse

is permitted, is inconsistent with prior Committee precedent, In the matter of former
Reprosentative Traficant, the ASC specifically considered the question of whether to rely on the
use of transcripts from a prior proceeding when the live witnesses could have been made ... . -
available. There, the ASC determined that it would be appropriate to rely on the transcripts,

oven though the live witnesses could have been available to testify in person at the adjudicatory
hearing,

Objection 7 —pre-hearing conference

Committes counsel object to the ASC holding a pre-hearing conference on the grounds
that such a conference “is not a public heating,”®' This objection is overruled,

Committee rules clearly distinguish between “mestings” and “hearings™ of the
Comimittee and its subcommittees,?? A “meeting’” of a subcomnilties shall ocour in executive
session unless the subcommittes votes by an, affirmative of 4 maj ority of its members to open the
meeting to the public, while a “hearing” held by an ASC or any “sanction hearing” held by the
Committee shall be open to the public unless the ASC ot Committes votes by an affirmative of 2
mejority of its members to close the meeting to the public.?

Tt has previously been discussed at meetings of the Waters ASC that the ASC will likely
hold a meeting in executive session at a time prior fo the adjndicatory hearing to resolve any
remaining pre-hearing issues, and to allow the parties an opportunity to appeal rulings as
permitted to the entire ASC panel, Staff have not previously objected to such a meeting.

Accordingly, end per the Qotober 12 scheduling, the parties are advised that a pre-hearing
conference, 1f necessary, will be held as a closed meeting of the Waters ASC at 1:00 p.m, on
November 18, 2010, Appropriate notice will be provided to the parties and members of the ASC
regarding the scheduling of the pre-hearing ¢onference when it becomes olear from, other pre-
hearing activity whether such a pre-hearing conference is required,

" Commities Rule 23()(3).

¥ Committes Rule 23¢G)3)(E),

24 Id- :

2 Committes Counsel’s Qbjections at 7,
2 8oe Committee Rule 5.

B Committee Rule 5(c), ().
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Ms. €, Morgan Kim
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Objection 8 ~ other procedures

Conyniitee counsel object to the “deadline of submission of objections to the procedure
for the adjudicatory heating” of October 15, 2010, set by the October 12 scheduling letter,
This objection is overruled,

As noted above, the Chalr has authotity to schedule deadlines related to the adjudicatory

hearing, and opted to set a deadline for the parties fo file objections to aspects of the October 12
scheduling letter.

Howevet, the Chair recognizes that glven the relative infrequency with which aspects of
the Comnittee’s rules relating to the ASC process have been employed, it is possible —if not
likely — that the parties may have questions about the ASC process and procedure, The Chair
took the consideration that such questions may not have been anticipated or resolved to date, in
addition to other remaining pre-hearing procedural steps, into account in setting the adjudicatory
hearing schedule.

The patties ate strongly encouraged to raise any questions that may arise from perceived
ambiguities or other issues relating to ASC procedures with one another, To the extent that the
parties may reach agreement between themselves about how to resolve a procedural question, the
parties could submit a Jolnt filing to the Chair for consideration. If elther party wishes to raise a
question regarding ASC procedure other than in a joint filing, that party should submit an
appropriate motion to the Chair and serve the other party.

Committee counsel have also raised several specific questions about hearing procedure,
which are addressed in turn, First, Comnmittee counsel ask “whether the parties are required to
exchange pre-hearing filings such as objections,”*® Given the adversarial nature of the ASC
process and its current posture, both parties should treat pre-hearing filings as adversarial filings
thet should be both filed with the Chair and served on the opposing patty,

Second, Committee counsel ask “whether the parties will be expected to file written
responses to the opposing party’s pre-heating ﬁlings.”% The parties will not be expected fo file
written responses to the opposing party’s pre-hearing filings, To the extent that a party may wish
to file such a written response and it is possible to do within the deadtines established by the
October 12 scheduling letter and any subsequent modifications or additions to the schedule, the
parties may file sach responses with the Chalr, As noted above, such responses should be filed
with the Chair, and also served on the opposing party.

M Committes Counsel's Objeotions at 8,
28

I,
8 1,
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Ms. C, Morgan Kim
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Third, Committee counsel ask “whether a party’s allotted hearing time will include time
used for raising or responding to objections, ot tine used for cross-examining hostile and
possibly time-consuming witnesses.”’ As noted in the October 12 scheduling Jetter, Committee
counsel and respondent’s counsel will each be allowed six hours to present their respective cases
exclusive of the time allotted for opening and closing arguments. Time used by a party for
rafsing or responding to objections ot cross-examining witnesses will count against that party’'s
overall allotted time of six hours, Notwithstanding the fact that Committee counsel’s request for
30 hours to present its cage 1s overruled, the six hour limitation on presentation of each side's
case will remain subject o reconsideration based upon & reasonable request for additional Hime,

Hd

Objection 9 — notice to resnondent

Comtnittee counsel obfect to the October 12 scheduling letter “to the extent that [it]

appropriates to the Chalr duties reserved for the adfudicatory subcomimittee.”*® This objection is
overruled, '

Conumittee counsel base this argument on Commmittee Rule 23(£)(1), which states, in part,
that an “adjudicatory subcommittes shall, in writing, notify the respondent that the respondent
and respondent’s counsel have the right to inspect, review, copy, or photograph books, papets,
docnments, photographs, or other tangible objeats that the adjudicatory subcommittee counsel
intends to use as evidence against the respondent in an adjudicatory hearing” ’

© The act of providing a respondent with notice of the right to review and obtain copies of

& the evidence an ASC intends to use as evidence ls mandatory and is, therefore, ministerial in
nature, This obligation may arguably be fulfilled by transmitting to the respondent a copy of the
Commiites’s rules. There is no sound basis in reason ot policy to read this rule so as to requite
an ASC to vote to provide this information to the respondent, to require that such notice be
transmitted under the signature of all ASC members, or fo require that such notice be transtitied
under the joint signatures of both the Chair and Ranking Member, Thus, 4t 18- within the Chair's
authority to “fulfill” such a mandatory, ministerial obligation, Accordingly, the October 12
scheduling letter did not exceed the Chair’s authority under Commit(es rules,

For the aforementioned reasons, edch of the nine objections rafsed by Committee counsel
in their October 15, 2010, filing in this miatter, Committee Counsel’s Objections to the Chair’s
Proposed Adjudicatory Hearing Procedures, is hereby denied.

Sincerely,
| ﬁ -
e Loferen
. Chair ’
1,
B, a9,

. COE.WAT.OC.018778
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' Ms: €, Morgan Kimer.- + = < oo
October 20, 2010
Page 10 of 10

cet  Representative Jo Bonner, Ranking Republican Member
R. Blake Chisam, Chief Counsel, Committes on Standards of Ofﬁ01a1 Conduct
Stanley- M« Brand, Bsqyy Counsel.for Respondent . -
Andrew D, Herman, Esq., Counsel for Respondent
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CONFIDENTIAL:

Representative Maxine Waters - Ms. C. Morgan Kim

1.8, House of Representatives Deputy Chief Counsel

2344 Rayburn House Office Building Committee on Standards of Official Conduct

Washingfon, DC 20515 Suite HT-2, The Capitol

Washington, DC 20515

Rer  Inthe Matter of Representative Maxine Waters

Deat Representative Waters and Ms. Kim:

Ag Chair of the Adjudicatory Subcomsmittes (ASC) in the Matter of Representative
Maxine Waters, I am writing with regard to the adjudicatory hearing schedule in this matter.

Under Committee Rule 5(e), a “subcommittes shall meet at the discretion of its Chalr,”
Pursnant to Rule 5(e) and Rule 23(e) of the Committee and Clause 2(g)(3) of House Rule XI, the

Chair of an ASC is required to make a public announeement in advance of an adjudicatory
hearing,

On October 7, 2010, as Chalr of the ASC in this matter, I issued a public statement
announcing that the adjudicatory hearing in this matter will begin on November 29, 2010, at 9:00
a.m, At that time, T also noted that substantial actions must be taken before a public hearing can
begin, Accordingly, I publicly stated that I would notify the partles of the schedule and other
procedural issues, On October 12, 2010, consistent with Committee precedent, I sent & letter to
the parties scheduling various pre-heating procedural deadlines.

Pursuant to Committee Rule 23(f)(1), Committee counsel are required to provide the
respondent with access to the evidence they infend to use as evidence against her at the
adjudicatory hearing, the names of witnesses Committee counsel intend 10 call, and & summary
of their expected testimony no less than 15 calendar days prior to the hearing, The October 12
seheduling letter establisked a deadline of October 18, 2010, for Committee counsel to provide
those materials to the respondent,

On October 18, 2010, I stayed that October 18 deadline, By this Jetter, [ am notifying
both parties that the deadline for Commitiee counsel to provide the respondent with copies of the

evidence, their intended witness list, and a summary of the witnesses’ expected testimony is
rescheduled for October 25, 2010,

COE.WAT.0C.018780



Representatlve Maxing Waters snd Ms, C. Morgan Kim
: October 22, 2010
Page 2 of 2

This modification to the schedule may also impaoct the parties’ ability to prepare for and
meet other previously scheduled pre-hearing deadlines. Actordingly, althongh the adjudicatory
hearing will proceed on November 29, I am hereby modifying another deadline established by
the October 12 scheduling letter. '

Under the terms of the October 12 scheduling letter, since subcommittee approval is
requited for any stipulations, the pasties were required to jointly submit any proposed
- stipulations to the ASC in writing by Qotober 27, 2010. Per this letter, that deadline will be
rescheduled to November 15, 2010,

Unless otherwise speeified in this letter, all deadlines announced in the October 12
scheduling letter are unchanged and remain in effect for both parties,

Sincerely,

Ap—

oe Lofgren
Chair

[ ¢e:  Represenfative Jo Bonner, Ranking Republican Member
R. Blake Chisam, Chief Counsel, Committee on Standards of Official Conduct
Q : Stanley M. Brand, Esq., Counsel for Respondent '
Andrew D. Herman, Esq., Counsel for Respondent

I
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UNITED STATES HOUSE OR REPRESENTATIVES
Commitiee on Standards of Official Conduct
Adjudicatory Subcommittes

Int the Matter of !

REPRESENTATIVE

MAXINE WATERS !

RESPONDENT'S OBJ EC’I‘IONS' TO COMMITIEE COQUNSEL'S
. RULE 230 (1} PRODUCTION

On Ootoi)er 23, 2010, Cotnmittee counsel for the adjudicatory subcommittes in
the Matter of Representative Maxine Waters provided to Respondent’s counsel copies of
“a set-of redacted doouments for uge at the hearing” and a “set of summaries for the
expected testimony for the witnesées that Committee counse] intends o call at the
adjudicatory hearing” See October 25, 2010, Letter fror Tom Rust, Counsel, to Stanley
M. Brand, This production includes well over 3,000 pages of documents and g Hst-
of 24 witnesses,

Committee counsel produced this matertal pursuant to Cormittes Rule 23 (H(1),
which directs it to produce both documentary evidence it *lnterds to uge” and the “names
of witnesses” that counsel “Intonds to call” along with & “summary of [those witnesses]
expectod testilﬁony.” Counsel's production falls to satisfy Rule 23(£(1)s clear direction
in that, instead of producing only thc;, materials that it infonds fo wlilize, Committes
counsel has produoedvnearly all of the matetials in its possession; Comimittes counsel has

similarly declined to oull its witness list or provide actual summaries of the witnesses’

testimony to Respondent,

COE.WAT.OC.018785
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Moteover, the vast majority of the proffered documents and witnesses are
irrelevant to the charges set forth in the Statement of Alleged Violation (“SAV”) and
much of the material is unduly prejudicial to Respondent, Accordingly, Respondent
hereby respectfully submits the following objections to Committes counsel’s subtnission
and requests an order fiom the Chair mandating that counsel resubmit the materials in an
appropriate form, Glven the voluminous records that she has revsived, Respondent
cannot reasondbly review the material and form ob Jections by the October 29, 2010,
deadline imposed by the Chéir for dojng &0,

LEGAT §TANDARD

Pursuant to Committee Rule 23(c): “The adjudicatory suboornmittee shall hold a
hearing to defertmine whether any counts in the Statement of Alleged Violation have been
proved by clear and convinoing evidetice and shall make findings of fact , , . .»

Pursuant to Committes Rule 23(f)( 1): “The adjudicatory subcommittee shall in
vaiting, notify the respondent that the respondent and respondent’s counsel have the right
to inspect, review, copy, or photograph bo oks, papers, documents, photographs,l or other
tangible objects that the adjudicatory subcommittes coungel intends to vse as evidence
against the respondent in an adjudicatory heaving, The respondent shall be given acoess
fo such evidence, and shall be provided the names of witnesses the subcommitiee counsel
intends to call, and a summnary of their expected testimony . .,

OBEJCTIONS
Objection 1
Respondent objects to Comunittee conusel’s sﬁbmission of thousands of pages of

documentary evidence, exceeding any reasonable amount of material that it could

Respondent’s Objeotions ta Committee Counsel’s Rule 23(f) Production
Page 2
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“intend” to use in the six hours allotied to counsel to “make a full presentation to the
[édjudicatmy subcommitiee] on the core lssues of the matter.” See Qctober 20, 2010,
Letter from1 Zoe Lofgren, Chair of the Adjudicatory Subcommities, to C. Morgan Kin,
Deputy Chief Counsel,

Committes counsel’s voluminous submission cannot not satisfy any reasonable
concept of “intend.” Even accounting for the uncertaintios attendant to any legal hearing,
it 15 simply not reagonable for Committes counsel to asgert that it “infends™ to use at the
hearing cach and every of the thousands of documents submitted on Qotober 25 to
Respondent’s counsel, For example, Committee counsel cannot actually intend to use
every document submitted by Congressman Barney Frank, every page of Treasury
Seotetary Henry Paulson’s dally calendar thet if received, and every document pz'ov'ided
by the Treasury Department. In short, Cotnmiltee sounsel hag dest ghated most, if not
every, document that it received during its investigation as a dooun;nent that it “intends to
use as evidence in (the] adindleatory hearing,” Such a submissjon does not satisfy the
clear direction of Committee Rule 23(1),

Committes counsel’s refusal to provide any guida11ce a¢ to the presentation of it
actual case hamstrings Respondent’s an.d her counsel's ability to pfepare for the hearing,
Indeed, without guidance from Committes counsel as to which documents it actually
“intends” to utllize to establish the charges in tho SAV, Respondent’s counsel oan only
conclude that Committee counsel {ntends to rely upon irrelevant and potentially

projudicial information; evidence to which, of course, Respondent’s counsel would

rightfolly object.

Respondent’s Objeotions to Committee Counsel’s Rule 23(f) Production,

Page 3

B e

COE.WAT.OC,018787

[P



In that vein, this submission of dosuments apparently indicates Committee
counsel’s intent to ignore Committes Rule 23 (0) directing Committes counsel to stmply
.prove the “counts In the Statement of Alleged Violation . . . by slear and convincing
evidence.” Committes counsel’s misdirection is evidenced by it¢ language supporting _
Objection Oue to Committes Counsel’s Objeotions to the Chait’s Proposed Adfudicatory |
Hearing Précedures. There, Committee Counsel asserted that: “What is at igsue is not -
just whether Respondent contacted then-Secretary Paulson to set up & meeting for
OneUnited executives with Treasury officlals, but also events key to the charges in the
statetnent of alleged vioIation that occurred long befors the Treasury meeting and in the
months afterward.” /4, at 3, This assertion is at odds with, and significantly expands the
scope of, the allegations set forth in the SAV, .

Asa géneral matter, the three connts alleged in the SAY are limited and narrow,
Indeed, atl three counts velate solely to actions taken by Respondent’s Chief of Staff
subsequent to the meeting request ﬁade to Secretary Paulson and Respondent's alleged
failure to supervise her Chief of Staff’s actions properdy,

More specifically, the SAV lists Respondent’s purported failure to supervise as
the only action potentially subject to sanction by the adindicatory subcommitiee, See
SAV {49 (Count T; *Respondent’s faifure to instruct her Chief of Staff to refrain from
assisting Onelnited affor Respondent realized ‘she should not be involved'” violated
House Rule XXIII, olause 1); SAY 1 56 (Count IT; Respondent’s “fajlure to insttuct”
violated House Rule XXIIL, clavse 2); SAV § 62 (Count Il Respondent's responsibility
for Chief of Staff"s “continued involvement in assisting OneUnited” violated Code of

Bthics for Government Service, clause 5).

Respondent’s Objections to Committee Counsel’s Rule 23(f) Production
Page 4 '
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Thig purported failure to supervise is the gravamen of each of the SAV’s three
counts, Conversely, Respondent’s contact with Secretary Paulson is nefther relevant to
establishing the counts in the AV, as required by Committee Rule 23(c), nor a matter of
factual disputs, Although the SAV asserts that Representative Waters called Secretary
Paulson and requested 6 mesting on behalf of the National Bankers Association, SAV i
14, none of the three counts alleged in the SAV relate or refer to that meoting in any way,
While testimany refated to Rep, Waters? phote oall to Secretary Pavlson mi ght be
adtnissible o provide context for those later actions, such testimony is simply irrelevant
to establishing the ultimate valldity of the counts contained in the SAY.!

To the extent that épeoiﬁo facts relating to the phone call and mesting are relevant
to the BAV, Respondent does not dispute the details relating to those events, Rep. Waters
has answered afl questions posed to her by members of the investigaﬁ% subcmﬁmittce
and Commities Counsel relating to her interaction with Seoretary Paulson, See, e.g.,
Interview of Rep, Waters, CROC, WAT.TRANS.636-37,

Cotnmittee Coungel’s nssertion that it will need to present faots relating to “events
key to the charges In the statement of alloged violation that ocourted long before the
Treasury meeting and in the months aflerward,” Objections at 3, 1s sitailarly flawed.
Respondent does not dispute Comymittes Counsel’s need to provide factual confext for the
three charges. But, as detailed abové, the éounts in the SAV are narrow, Cominittes

Counsel hag proffered no justification for the need fo alusidate events that ocourred “long

f Indeed, given this Committee’s deoision to reject the recommendation by the

Office of Congressional Ethics for farther review relating to the phone eall, it is apparent
that this Commlttes has already determined that Rep, Waters” interaction with Seoretary
Paulson complied Fully with House tules,

Respondent’s Objections fo Committee Counsel’s Rule 23(f) Produotion
Page 5
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before the Treasury meeting” Such svents are not at issue in the SAV. As for evaents
subsequent to that meeting, the SAV sefs forth the purported actions taken by Rep,
Waters Chief of Staff that give rise to the charges. Sez SAV 74 25-31 (detailing series of
emails sent and received by Respondent's Chief of Staff over a 10-day pertod).® Any

other “subsequent events” are simply frrelevant to the claims,

Commitiee Gounsel provides no explanation, nor should it be permitted to asser“f,
why this matter requires a more wide-ranging presentation than that offered in the
controlling SAV¢ Indeed in denying Resmndént"s Motion for & Bill of Particulars
pursuant to Cothimities Rule 22(b), the Investigative Subcommitiee, represented by now-

Committee counsel determined that:

L Bach count of the Statement of Alleged
Violation contains a plain and concise statoment of the
alleged faots of the violation,

’ Hok

3, Hach count of the Statement of Alleged
Violation contains information sufficlent to advise
Respondent of the allegations agalnst her, and sufficient to

aftord her a meaningful opportunity to respond to those
allegations,

Order Denying Respondent's Motlon for & Bill of Partioulars. The Investipative
Subcommittee, with the asslstance of Committes counsel, elected to issut} the SAV and

ratified it in the face of Respondent’s objections, That docurment controls this proce'eding

2 To this point, Committes counsel’s decision to omit Respondent’s Chief of Staff,

Mikael Moore, from its witness list also iltustrates its misguided view of its obligations
under Committee rules. While it {s not the role of Respondent's counsel o adyise
Comtmittee counsel on the presentation of its case, glven that Mr, Moore’s conduct is the
central focus of the SAV (see, e.g,, SAY ] 25-31) and the sole source of Respondent’s
alleged misconduct, it {s hard to tmagine how counsel would be able to meet its burden of
proof without presenting Mr. Moore's testimony.

Respondent’s Objections to Commitiee Counsel’s Rule 23(f) Prodetion
Papge 6
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and Committes counsel oannot now expand the breadth of the facts at issue beoause it
now feats that those faots are inadequate to establish the cherges contained therein,

As canfrolled by the contents of the AV, the adjudicatory hearing on the three
counts at issue conoerng Respondent's purported failure to supervise seven discrete
actions by her Chief of Stafl. Any decumentary evidence submitted tha;t does not relate
to those three cownts is irrelevant and potentially prejudiéiai to Respondent. Accordingly,
the Chair should direct Committee counsel to withdraw the submitted matetinls and
redesighate only the matorial that it actually “intends” to use at the adjudicatory héaring,
Olyfaction 2

Incorporating the argnments made above, Respondent sirailarly objects to
Committes counsel's submission of 24 witnesses that it ostensibly “Intends to ¢all,”
Given the limited subject matter of the counts in the SAV and the six-hour fime
constraint, Commitise ounsel, cannot actuelly “intend” to call all 24 of these witnesses.,
Again, evc%n in light of any uncertainty regarding testhmony and cross-examination, much
of the individuals on the witness list are cumulative, irrelevant and potentially prejudicial,

| Respondent's counsel can only assume that Committes counsel either does not
truly intend to call alt 24 witnesses or, for some unknown and imptopet purposs, plans to
elicit irrelevant and potentially prejudicial testimony unrelated to the counts in the SAYV,
As such, the Chatr should direct Committee counsel to withdraw its submission of this
witness and redesignate only those witnesses which it actually “intends” to use at the

adjudicatory hearing to establish the counts set forth in the SAV,

Respondent’s Objections to Committee Counsel's Rule 23(f) Produstion
Page 7
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Obijection 3

Committes counsel's witness submission also fafls to provide “a summary”’ of the

witnesses “expected testimony,” as required by Committes Rule 23(f). Its purported

| summaties provide that the witness “may be called to testify before the adjudicatory
commitiee regarding the following relevarit topics.” Thgse lists of “topics” do not satisfy
any fair déﬁm‘tion of “summary,” defined by Merriam-Webster Dictlonary as: “an
abstract, abridgment, or compendivm espeoially of a preceding discourse,” The topio
lists provided by Coxmni-ttee counsel give no indication as {0 the actual content of the
testimony, as contemplated by the “summary” requirement, Instead, the docnments
merely list the general topics to be elicited from each witness,

As discugsed above, this inadeqﬁate disclosure prevents Respondent and her
counscl':ﬁ‘om fully developing her case or assessing whether and how to object to any of
the proposed witiiess. Moreover, these topic Hsts agaln indicate that Committee counsel
intends to elioit frvelevant, cumulative and potentially prejudicial testimony from the
witnesses in violation of Committee Rules, As such, the Chair should divect Committes
counsel to withdraw its summaries of the witness testimony and resubmit aotual

summaties of the contents of the intended witnesses® testimony,

Respondent’s Objections to Committes Counsel’s Rule 23(f) Production,
Page 8
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: Respeotfully submitted this 27th day of October, 2010

Stanley M, Brand
Andrew D, Herman
Brand Law Group, PC
923 15" Street, NW
Washington, DC 20005

Coungel for Representative Maxine Waters

Respondent’s Objections to Committee Counsel’s Rule 23(f) Production

Page 9
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CERTIFICATE OF SERVICE

The undersigned declares under penalties of perjury that on Qotober 27, 2010, I
hereby served a copy of the foregoing Motion to Dismiss the Statement of Afleged .
Violations via electronic mail z_md first class mail, on Da_niel I, Taylor, Counsel to the

Chalr, and Blake Chisam, Counsel, House Committes on Standards of Official Conduot:
\

N

Andrew D, Herman
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DANIEL J, TAYLOR

ONE HUNBRED BLEVENTH CONBRESE

' COUNSELTO THE CAIR
S oy 0" 0RO Repesintaibeg
OFRCIAL CONRUCT
Whinaliligton, IE 205166328
October 28, 2010

CONFIDENTIAL

Mu, Btanley M. Brand, Esq,
My, Andrew D. Hetman, Bsq,
Brand Law Group, P.C,

923 15" Street, N.W.
Waghington, DC 20005

Re: [n the Matter of Representative Maxine Waters

Degr Mssrs, Brand and Hetman

JO BONNER, ALABARA
RANKING REPUBLIGAN tEMBER

Ki MICHAEL CONAWAY, TEXAS
CHARLES W) DENT, PENNBYLVARIA
GREGG IHARPER, MISSISEIPRI
MICHABLT, MeCALL, TRXAS

KELLE A, BTRIGKLAND,
COUNSHL TO THE RANKING
REPUSLICAN (AEMBER

SUITE RT-2, THE CARITOL
{202) 2287103

As Chalr of the Adjudicatory Subcommitiee (ASC) in the Matter of Representative
Maxine Waters, T am responding to the Ootober 27, 2010, filing i1 thls matter, Respondent’s

+ . Objections to Committee Counsel’s Rule 23(D)(1) Production,
{ - Logal standard

Under Comnittes Rule 23(1)(2), the Chalr “shall rule upon any question of admissibility
or relevance of evidence, motlon, procedute, or any other matter,” Such rulings may be appealed
by a “witness, witness counsel, or a member of the yubcommmittes.™ In the event that a ruling of
the Chair under this provision is appealed, a majority vote of the members present at the
proceeding at which the ruling is appealed shall govern the question of admissibility, and no
appeal shall le to the Cormittes,” By this letier, I am responding to each of the three objections
ratsed by Respondent’s counsel in their October 27 filing, The Ranking Member of the ASC,
Representative Jo Bonner; Commolttes counsel; and the Commtttes Chief Counsal, R, Blake

Chisam, will all be served copies of this lefter,’

. Obfestion 1 — evidence

Respondent’s counsel object to the material produced by Committes counse] on Ootober
25,2010, pursvant to Comunlitee Rule 23(f)(1) as evidence infended to be used againgt the

respondent in the adjudicatory hearing! This objestion is overruled.,

' Committee Rule 23(1(2),
I,

* Under Commiftes tules, nonpartisan Committes staff are tesked with proving the counts alleged it & Statement of
Alleged Violation. The Committes ounsel assigned o thls matter s €, Morgan Kim, Stacey Soverelgn, Tom

Rust, and Sheria Clarle (heveinafior “Commitios coungel,

4 Respondent's Objections to Commlttes Counsel’s Rule 23(0)(1) Produetlon (Respondent’s Objections) af 2.
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Me, Stantey M, Brand md Mz, Andrew D, Herman
' October 28, 2010
Page 2 of §

Respondent’s coungel note that Commities counsel produced “well over 3,000 pages of
documents” and argue that this “excesd[s] any teasonable amount of material that it conld
*ntend” to use in the six hours allotted to cownsel” to prosent its case at the adjudicatory
hearing,® Assuming that Committee counsel conld not use all of that evidence within the six-
hout time limit, respondent’s counse] argue that It {s not possible for Commitiee counsel to have
o genuine intent to use the evidencs 1 the adiudicatory hearing.® Respondent's counsel thus
request that “the Chair should direst Committes oounsel fo withdiaw the submitted matertals and
redesighate only the materlal that it actually ‘intends’ to wse at the sdjudicatory hearing,””

However, it is important 1o bear In mind - s has been previously stated —that the ASC
proceeding is A hiearing, not ¢ irlal, Althongh the respondent obviously hag due process rights
under Committee and House rules, the same seope of protections and tules that guide the
adversarial process in & criminal trial staply do not apply to the adudicatory hearing context,

Acoordingly, the parties are not limited to infroducing exhibts via Uye witness testimony,
As previous Jetters to the pariies make olonr, it l¢ expected that once objections to evidense have
been resolved in the pre-hearing process, coples of the parties' evidence will be provided 1o
members of the ABC by November 19, 2010 ~ ten days before the start of the heatlng — to ensuse
that membets have adequate time to review the material so they can be prepared to ovaluate
witness testimony at the hearlng and to ask questions, shonld they choose o do so.

o . - Thus, it bas been made clear to the parties that 1t Is antiolpated that they will sach provide
' dooumentary evidence ta the ASC that the membets can teview prior to the start of the heavlng,
It i not necessary that the parfies introduce each exhibit during the heating as would be the case
in a trlal seiting,

Respondent’s ceunsel argue that the soope of doeuments provided to respondent suggests
that Committee counsel “intend(] to rely upon Irrelevant and potentially prejudiclal informationg
evidence to which, of eoutse, Respondent’s counsel would rightfolly object,” For example, ey
agsert that any documentaty evidence that “does not relate” to the three counts alleged in the
Statement of Alleged Violation “Is irrelevant and potentially prejudicial to Respondent,™

Respondent’s counsel also acknowledgs that certain related testimony “might be
adsmissible to provide context” for other rotions,'? n thet regard, “[t]o the extent that speoific

focts relating to the phone cafl and meeting are relevant to the SAV, Respondent does not dispute
the details relating to those events, !

* Per the Ootober 12 scheduling lefter, sach party will be allowed sl hours to present its cass, exclusive ofthe time
allotted for opening and closing arguments, Respondent’s Objeetions at 1, 23,

S Regpondent’s Objections at 3,

"I, w7,

* 1d, ut 3,

°Id, mt7,

Y1 at 5.

Y
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Since Respondent's oounsel have not yet filed such specifio objeotions it is neithet
possible nor heoessary to rule on any objections to specific pleces of evidence Commitiee
counsel propose to wee at this time, Howsver, the parties ate rerninded that under Commities
tules, “[a]ny relevant evidence shall be admissible unless the evidence 18 privileged under the
prevedents of the House of Representatives'® Any objections baged on relevancy or privilege
will be addressed at the appropriate time.

Undes the schedule as orlginally announced in the October 12 scheduling letter,
Comumittes oounsel were required to producs materials fo respondent’s counsel by Ootober 18,
and respondent’s counsel would have had 11 days to submit objections. The October 18
deadline for Commities counsel was subsequently stayed and then rescheduled for Qotober 25,
although the deadline for respondent's counsel to submit any cotresponding objestions was not
also modified,

_ By this letter, [ am notifylng both partien that the deadline for respondent’s counsel fo
provide Commities counsel with objections to Comsmilttes connsel’s proposed axhibits or
wiibegses is rescheduled for Monday, November 1, 2010, Since respondent’s covnsel was
provided with Committee counsel's proposed exhibits, witness list, and witness summaries on
Qctober 25, 2010, respondent's consel will thus have seven days to review that matesial, then
prepare and [ile any specifie objectlons with tho ASC, All other previously announced deadlines
are unchanged and remain In effect for both papties, -

. Finally, in discussing the relevancy of proposed evidence, respondent’s counsel states
“[t]o the extent that apecific facts relating to the phone call and meoting are rolevant to the SAV,
Respondent does not disputs the detalls relating to those events.*™* “As & reminder, the parties
may, subjeet fo subcommittes approval, enter into stipulations as to facts that are not in dispute, '
Cammittes counsel need not present any cvidence regarding any fact stipulated or count that the
rospondent adintts,”* :

However, sinos subeommittes approval is required for any stipulations, the parties must
joinily submit any proposed stipulations to the adjudicatory suboommittes in advance, Per the
Ociober 22 letter regarding modificutions ta the schedule, the parties must submit any proposed
stipulations to the ASC in welting by Novemher 15, 2010, _

Dbjestion 2 — witness Hst

Respondent’s counsel also object to “Committes counsel’s submifssion of 24 witnesses
that it ogtensibly “intends to call ™ This objection is overruled.

™ Commaitios Rule 23(1X1),

1 Responcent's Objections af 5,
1 Committes Rule 23(1X(4),

15 Committes Rule 23(m).

18 Respondent’s OGbjeotlons at 7,
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' Mr. Stanley M. Brand and My, Andrew D, Herman

Ootober 28, 2010
Pagedof &

Respondent’s counsel argue that in Ught of the “Iimited subject matter of the counts in the
SAV and the six-hour time constraitit, Committes counsel vanniot actually ‘ntend’ to call all 24
of these witnesses,?

As an initie] matter, the [ist of witnesses pravided by Commitiee counsel to respondent’s
counse| actually Hsts 21 witnesses; the docurment itself i 24 pages, More importantly, as
respondent’s counsel note elsewhere, “4t {s not the role of Respondent’s counsel 1o advise
Committes counsel on the presentation of its case."’® Nor lg it the role of the Chair or the ASC
1o diefate which witnesses Comnmitise counsel (or respondent’s counsel) should call, or how to
allocate the overall thne allowed each party fo each witness it opts to call at the adjudicatory
heating, :

It 1s appropriate for the Chalt to rule upon. questions of admisstbillty or relevaucs of
witness testimony, and such rulings are subject to appeal to the ll ASC.® Howevet, no such
question regarding admissibility or relevance of & particular witness proposed by Cominities
counsel is presented here,

Obisstion 3 — witness summaries

Respondent’s counsel object to the witness sumtiaries provided by Commities counsel
on the grounds that they “glve no Indication as to the actual content of the testimony, as
conternplated by the ‘summaty’ requirement,” This olbjection is overtuled in part, and
Committes coungel have until 5 p.an. on Qcetober 29, 2010, 1o cure the summaries with respect
to two witnesses.

Under Committee rules, Cominittes counsel must provide to the respondent, among other
matetials, the names of the witnesses Committee counae! dntond to call, a8 well s a “sumuary of
their expected testimony™ no less than 15 days before the start of the adjudicatory hearing,*!

‘The pummaries provided by Committes counsel for 19 of the 21 witnesses they intend to -
call provide & sufficlent basis to compdrt with the requirement of Committes Rule 23(£)(1),
Howevet, the summaties for two witnesses ate insufficlent,

For Representative Maxine Waters, Committes counsel indioate that she may be called to
“testify before the adjudicatory subcomunittes regarding toplos consistent with her testimony
before the Office of Congressional Ethics on June 25, 2009, her testimorny before the
investigative subcommitiee on December 16, 2009, and the press conforence she held on August
13,2010, including any materials presented or distributed st or in connection with the press
conference.™  Similarly, the summary for Michae! Grant indicates only that he “may be called

Y 1,

- B et 6, 2,

¥ Commities Rule 232

® Respondent's Objeations at 8.

2 Committes Rule 23(H(1).

# Cpmmities Counsel Withess Summary, Represeiutive Maxite Watets,
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M. Stanley M. Braad and M, Andrew D, Hernan,
Ootober 28, 2010
Pags 5 of 5

to testify before the adjudicatory suboommities tegarding relevant topics conslutent with his
testimony before the tnvestigattve subcommittes on November 10, 200072

Many of the ather proposed witnesses |dentified by Committes counsel and for whom
Commitfee connsel provided summaries of expected testtmony also testified before the
investigative subcommittes, but Commities sounsel provided greater detall for those summartes
than simply referring to “‘relevant topics” covered in thelr testimony, Committes counse] should
also provide greater detall in the summaries for Representative Waters and My, Grant,
Conmittee ¢ounsel ave ganted sn opportunity to ours the summatles for these two witnesses,
and have until § pan, on Qctoler 29, 2010, to cute the summaries with tespect to two witnesses
and provide those summaries in wiiting,

For the aforementioned reasons, objestions one and two raised by respondent's counsel in
thelr Oetober 27, 2010, fillng In this matter, Respondent’s Objections to Committes Coungel’s
Rule 23(£)(1) Production, are hereby overruled, Objection thiee, velating to witness summaries,
is ovetruled in patt, and Committes counse! are provided with additlonal time to cure witness
summaries for Representative Maxine Waters and Michasl Grant, Comtnittee counse! is granted
unifl § p.m, on Octohexr 29, 2010, to cure these two summarles and provide coples in wilting,

 Hinoetely,

o

oo Lofgren
Chair

et Representative Jo Bonner, Renking Republican Member
R. Blake Chisam, Chief Connsel, Commitioe on Standardy of Official Conduct
¢, Morgan Kiin, Deputy Chisf Counsel, Committes on Standards of Offiolal Conduct

 Commiites Counsel Witness Summaty, Michas] Grant,
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UNITED STATES HOUSE OF REPRESENTATIVES
- COMMITTEE ON STANDARDS OF OFFICIAYL CONDUCT
ADJUDICATORY SUBCOMMITTER

In the Matter of
REPRESENTATIVE MAXINE WATERS,

Respondent,

LN L W L NS NS N L N

COVIMITTER COUNSEL'S MOTION TO RECOMMEND RECOMMITAL OF THE
MATTER TO THE INVESTIGATIVE SUBCOMMITTEE

| While Committes counsel was preparing & wilness for the adjudicatory hearing i the
matier of Representative Maxine Wators, that witness gave Consmittee coungel a new plecs of
evidence, A copy of thig evidence is attached as Exhibit 1, The investigative subcommittee in
this matter did not have access fo this evidence, Committes oounsel bulleves that thly evidencs
may have had a materlal dnpact on the Investigative subcommittes’s investigation and the
resulting statement of alleged violatlon that the investigative subcommities transmitted to the full
Commitieo, For this reason, Commities counsel mowes that the adjudicstory subcommittee send
this new evidence fo the full Commiitee with & recommendation that the Comenittes recommit
the matter to the Investigative subcommiitee,

Respectfully submittad,

C. Morgan Kim, Deputy Chief Counsel

Tom Rugt, Counsel

Btacey Joversign, Counsel

Sherla Clarke, Counsel

Counsel to the Commiitee on Standards of Official Conduct

COE.WAT.O0C.018871
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! . Copies to:

Stamdey M., Brand, Bsq,

Andrew Herman, Baq,

Brand Law Group

923 Fifteenth Strect, N, W,
Washington, D.C. 20005

Counsel to Respondent Maxine Waters
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'! Hughee, Jolin

Frathe Roslanowiok, Joanns
~ Bendy Bunday, Ssptembar 28, 2008 2:00 P\
Tou Moaore, Mikeg]
Qo3 Maurano, Rlaki Hughes, Jehn; Stewsrt, Lawranne
Subjeot! RE: Ballout .

Mikael ~ Leg counsel sl warklng o most recent draft ~ e finel dog yet - RV and/or i< will repert on progiass
J

Fromi Moore, Mikaal .
Fent) Sunday, Septembey 28, 2008 1156 PM

Tot Rosfahowick, Jeanne; Stewart, Lawranne; Laster, Gall; Maurane, Riok
SBubjent: Baljout

All,

" Thank you for all of your work o this bill | know that vou have besn pultad in &
thousand different direations, and want to acknowledge the exireme responsiveness of
the FSC staff to the Issues ralssd by Rep, Watets, sspeclally by Gall, John, Rick and
Lawrantie, With that belng sald, | am a litfle concsmed that | have not seen a draft for a

- couiple of days and would like fo know the status of the provislons that we have besn
working on. Rep, Watsts fs under the explioit impression that the contracting language,
the small bank language and systemio loan modification approach ldnguage le
included n the b0, If there [s any matertal or fechnical changes to the lanquage
as last agreed upon. please alert me as soon as possible so ihat Rep, Watsrs bas
an opportunity to wetah In, It would not e atcentable fo redslve a copy after it fe
final. Furthermors, as a-genlor member of the Gommifee and Subtommittes Chalr,
Rep, Waters EXEECTS to see the anflre bill well before it Is avallable for publie
cotisumyption. As you can imagine, Membars, press and constitushts are sxiremely
Interested In her disposition towards the blll,

- \"u

As you consider this request, I wonld like to flag what appeay o be two

drafiing errors, one in the small baxk language and oxne from the contracting
language...,

1

In, the draft sreall bank language, the word “financial” was Ieft out before the
word “assistance.” Please include “financial” hefore assistance.

CEOC,WAT . HUGHES . 001,

COOCWAT.006807
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"En the draft language provided, ﬁage 21 ling to the word “practicable! wag
; " substituted for “possible.” Please make sure that the final draft, in fact
includes the word “possible”,, .., Thank you, '

Miknel Moore

Chilef Of Statt .
Cangresswonan Maxine Walers (CA-38)
01 2002151~ 7)

0 8T A

fi 2022280, o)

C80C , WAT , HUGHES . 002

CEO0.WAT.N0E9S8
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UNITED STATES HOUSE ON REPRESENTATIVES
Committee on Standards of Official Conduct
Adjudicatory Subsommitise

Tn the Matter of .

REPRESENTATIVE
MAXINE WATERS

RESPONDENT’S RESPONSE TO COMMITTEE COUNSEL'S MOTION TO

RECOMMEND RECOMMITAL OF THE MATTER
YO THE INVESTIGATIVE SUBCOMMITTEE

On November 135, 2010, Committee counsel for the adjudicatory subcommities
(ASC) in the Matter of Representative Maxine Waters filed a Motion to Recommend
Recommital of the Matter to the Invostigative Subcommittee, Counsel premises its request
on a “new piece of evidence™ which “the investigative subcommittee in. thig matter did not
have acoess t0” and which “counsel belioves . . , may have had a material impact on the
investigative subcommitiee’s nvestigation and the resulting statement of alleged violation
<+« transmitted fo the full Commities,” Recommital Motion at 1, Accardingly, counsel
“moves that the adjudicatory subcommittee send this new evidence 1o the fufl Commnittee
with 3 recommendation that tho Committes recommit the matter to the investigative
subcommittee.” Id,

Committes counsel’s filing is an explicit acknowledgement of Respondent’s oft-
stated assertion that Committee counsel cannot use the adjudicatory hearing process to
expand the facts relevant to the SAV, Respondent also maintains that Committes counsel’s
filing is, at least, a tacit recognition that the facts presented in the cwrent SAV are
insufficient to establish the legal charges in the document, Accordingly, regardless of the
Committee’s decision on the undetlying motion, any ruling must reflect the implications of

Committee counsel’s request,

COE.WAT.0C.018878



Respondent respectfully opposes Committee counsel’s motion, The motion should
bedenied because Committes counsel cites no Commitiee rule - nor can Respondent’s
counsel find any authority — permitting rccom_mifal of the existing SAV to the inveétigative
subcommittee for further aotivity‘ and, potentially, amendment,

Conunitiee rule 20(s) providés the only manner by which an SAV may be amended:
“An investigative subcommitiee may, upon an affirmative vote of a majority of its members,
amend its Statement of Alleged Violation anytime befove the Statement of Alleged Violation
is transmitted to the Commitiee,” (FEmphasis added). Of course, because the investigative
subcommitiee has already transmitied the SAV to the Committee no amendment 1s
permissible at this juncture.

Commilteé counsel's advocacy of this unanthorlzed remedy is extraordinary for
several reasons, Respondent has maintained, essentially from the beginning of this process,

i that the investigative suboommittes’s (ISC’s)Aixllquiiy was flawed, at best, For example, the
ISC summarily dismissed the assertions set forth in Respondent’s Motion for a Bill of
Particulats that the SAV did not contain sufficient factual proof lo establish the a.lleged
counts. Indeed, the ISC issued its blanket denial less than 24 hours after Respondent had
filed her motion, The ISC, less than three days afier the filiug of Respondent’s second
pleading, and confidently reasserting that all three counts stated sufficient facts o establish a
violation, also denied Respondent’s Motion to Dismiss,

Remarkabiy, despite Respondent’s repeated written and oral exhortations thronghout
this process, before yesterday Committee connsel had repeatedly denled that additional facis
or documents were necossary to establish the counts charged, Instead, counsel argued either
that the SAV was sufflclent or that it did not establish limits on the relevance of material that

could be presented to the ASC, See, e.g, July 1, 2010, Order Denying Respondent’s Motion

Respondent’s Response to Committee Counsel’s Motion to Recommend Recommital
Page 2
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for a Bill of Particulars (assetting that “[e]ach count of the [SAV] contalns a plain and
concise statement of the alleged facts of the violation”) and November 5, 2010, Committes
Counsel's Response to Respondent’s Objections to Committee Counsel’s 23(f)(1) Production
at 10-12 (setting forth expansive reading of iséues presented by SAY),

With the filing of its recommital request, however, Commitiee counsel appears to
acknowledge that documents, witness testimony and other evidence gathered after transmittal
of the SAV cannot sefve to satisfy counsel’s burden of proof on the current SAY., Tn
Respondent’s view, Committes counsel’s request zm'd the clear implications of that fling
prosent the Committes with two aptions: |

If Committes denies counsel’s motion, Respondent respectfully requests that it limit
\W)itnesses and evidence to the materlal offered during the investigative phase to establish the
SAV. Indeed, counsel’s motion represents an admission that the ISC not only should not
have moved forward with the SAV, but that it was hasty in its decision to do so. As an
example of its flawed approach, despite the SAV*s foeus on his actlons as the prime mover in
this matter and Committee counsel’s repeated emphasis on the importance of his actions, the
ISC Members never questioned Respondent’s Chief of Staff on this matter nor did ISC
counsel desipnate him as 4 witness before the ASC, Nor does Commities counsel 'explain
why it aould not have obtained “Bxlaibit 17 to its current motion prior to trensmittal of the
SAYV or why it waited until two wesks prior to the start of the adjudicatory hearing to subumit
a motion relying on a document that it had in its possession for weeks, If not months, Tn sum,

Committee counsel’s eleventh-hour conversion casts doubt on its previous claims regarding
this matter and confirms Respondent’s consistent, repeated assertions regarding the flaws in

the process,

Now that Commities counsel has acknowledged these significant deflelencies in the

Respondent’s Response to Committee Counsel’s Motion to Recommend Recommital
Papge 3
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SAY, this Commitftes cannot simply proceed on tﬁe oxpansive pat'h formerly advocated by
Committee counsel. The only permissible adiudicatory solutlon woulé be to move forward
with a heating that reflects the limited scope of the factual agsertions and legal issues in the
SAV, an approach for which Respondent lias repeatedly gdvocated.

If, alternatively, the Committee elects to grant the i‘t*/'].ief tequested by Committes
counsel, the only manner authorlzed by rule to accomplish that vequest would be for the
adjudicatory subcommitice to dismiss the ourfent SAY s “not proved,” See Committee Rule
23(0) (“A count that is not proved shall be considered as dismissed by the subsommittes.™),

Although not strictly relevant to the motion before the Committes, Respondent notes

the Chair’s statement yesterday in the Rangel Matter that because the process has been

ongoing for two years and because Representative Rangel’s counsel withdrew more than a
month ago, he haci ample time to review and co1‘mnent on the proposed matters, That
rationale appiifm to this matter with similar force, Here, the ISC cleatly rushed to judgment,
iénoring Respondent’s repeated requests that it acknowledge and cbnfomn to applicable

House rules, Whether such actions were taken in an atterapt to force Respondent into a hasty

seftlement before publication of an SAV or wete simply the product of legal error,

Committes counsel has finally acknowledged the defects in the SAV. Given the
aforementioned, it is fronic that on the eve of the hearing in this matter Committee counsel
now asks for more time to complete its work.,

In sum, Respéndent opposes Commitiee counsel’s Motion to Recommend
Recomuwital of the Matter to the Investigative Subconunittee, However, whether the
Committee chooses to allow counsel to abandon the current SAV or orders counsel to
proceed with its offer of proof, the Committee must mandate that counsel comply with all

relevant Committes rules, While such action cannot cure the significant legal and procedure

Respondent’s Response to Committee Counsel’s Motion to Recommond Recommital
Page 4
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(/" . - defects that have ocourred up to this point, see, e.g,, Respondent’s November 8, 2010, filing,
it would at least be an initlal step toward to providing Respondent with a fait and impartial

adjudicatory hearing.

Respectfully submitted tlis 16th day of Novembet, 2010,

Stanley M., Brand
Andreew I, Herman
Brand Law Group, PC
923 15" Sireat, NW
Washington, DG 20003

Counsel for Representative Maxine Waters

Respondent’s Response to Committes Connsel’s Motion to Recomimend Recommital
Page5 .
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CERYTIFICATE OF VICE

The undersigned declares under penalties of perjury that on November 16, 2010, T
hereby served a copy of the foregoing Response to Motion to Recommend Recommital of the
Matter to the h1ve5tigati\'a Subscommittee, on Dandel J, Taylor, Counsel to the Chair, and
Blake Chisam, Counsel, House Commiittes on Standards of Officisl Conduct!

Andrew D, Hetman

P ~
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CHIER COUNEEL AND STARE DIRECTOR
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COMMITTER ON STANDARDS OF
OFFICIAL CONDUET o S GAPETOL

Waghingtot, BC 205156328
Novemhber 17, 2010

CONFIDENTIAL

Mr, Stanley M, Brand, Esq. Ms, €, Morgan Kim

Mr, Aadrew D, Hetman, Bsq, : Depity Chief Counagel -
Biand Law Group, P.C, Comuniites on Standards of Official Condnct
924 15" Streat, N.W. Suite HT-2, The Capito!

Washington, DC 20005 Weashington, DC 20515

Rer  Inthe Matier of Reprosentative Maxine Waters

Dear Msars, Brand and Herman and Ma, Kime

As Chair of the Adjudicatory Subcommittes (ASC) In the Matter of Representative
Maxzine Waters, T am wiltlng with regard fo the seheduls in this mattey,

The October 12, 2010, seheduling lether in this matter notified the parties of the
possibility that a pre-hearing conference, if necessary, would be held at 1:00 pun. o Novemaber
18, 2010, 1o resolye outstanding pre-hearing lssues. The partles were also advised by letter on
October 20, 2010, that the parties would be notified as to whether a pro-heating conference
would be held on that date when it becama olear, based on other pre-hearlng sotivity, whether
such a meeting would be necessaty,

In light of various pending motions in this matter, [ have determined that a pre-heating
conference with the ASC and the parties 15 not appropriate at this time, As stated previously,
both parties will be provided notles of tulings on the pending motions, as well ag any
tesoheduled dates or deadlines in this matier, Should any further changes to the schedule bs

required, both parties will be notified,
1;;/‘7

Zoe Lafgren
Chalr

Sincersl

¢or  Reprosentative Jo Bonnet, Ranlciné Republloan Member
R, Blake Chisam, Chief Counsel, Committee on Standards of Officlal Conduct
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ZOGEH(;\CI)I’;GREN' CALIFORNIA JO BONNER, ALABAMA

RANIING REPUBLIGAN TEMEER
- 6.k SUTYEBEL by NORTH GAROLINA € MICHAGL CONAWAY, TEXAB
HATHY GABTOR, FLORIDA OHARLES W, DENT, PENNEYLVANLA
PETER WELGH, VERMONT ONE HUNDRED BLEVENTH CONGRESS BReCG HARPe, waséwg
' DANIEL 4, TAYLOR, .
COUNSEL Y0 THE orAIm % KELLE A, STRICKLAND,
e W.&. Bouse of Bepresentatives

ST e
COMMITTEE ON BTANDARDS OF ‘ SULTE KT-2, THE CAPITOL
OFFICIAL CONPUCT (20%) 2267103

TWahlantotr, BC 20516-6328

CHIEF COUNSEL AND STAFF DIRECTOR

November 19, 2010

MEMBER’S PARSONAL ATTENTION
The Honorable Waxine Waters

U.8, Houss of Representatives
2344 Rayburh House Office Building
Washington, DC 20515

Dear Colleague:

The Commiftes on Standards of Offielal Conduot (Commitiee) has voted to
recomtnit the mutier of allegations reparding yowr conduct to an investigative
subcommittee to conduct fnther proveedings due to materials discovored that may have
had an effect on the investigative subsommities's transmittal fo the Committes,

Ag a tesult, the adjudicatory suboommiftes no lonper hag Jutiadiction over this

matter and the adjudicatory hearlng previously soheduled for November 29, 2010, will
not be held,

Pursuant to the Committes's actions, the lnvestigative subcommitios shall have
Jurisdiotion to determine whether you violated the Code of Offiolal Conduet or any law,
tule, regulation, or other standard of conduct applicable to your comduct in the
performance of your dutles ot the discharge of your responsibilities, with respect to your
alleged communioations” and activitles with, or on behalf of, the National Bankers
‘Aseoclation or OneUnited Bank, a bank in which your husband owned stock and

previously served on the board of ditestors, and the beneflt, if any, you or your lvsband
received as a result,

Representattve Kathy Castor will setve as Chalr of the investigative
subconumittes, and Representative K, Miohasl Conaway will setve ag lts Rankitg
Republican Member, The other two members of the subcommitiee are Representative
Keith Ellison and Representative Marsha Blackburn,

Enclosed are coples of the House Rules and Commitlee Rules for the 111%
Congtess, By this letter, we also remind you of your sight, pursuant (o Committes Rule
26(a), to be represented by counsel provided at your own expenso,
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The Honorable Maxine Waters
(f o ~ November 19, 2010
o ’ Page 2 of 2,

If you or your oounsel have any questions, please do not hesitate to contgct the
Committee’s Chief Counsel and Staff Director, R, Blake Chisam,

Sineerely,
Zos Lofgren Jo Bonner
Chalr Ranking Republican Member
ZLITB tar

Hnclosures:  Rules of the House of Representatives
Rules of the Commitiee on Standards of Official Conduot

G M, Andrew Herinan
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CONFIDENTIALITY AGREBMIENT

This Confidentiality Agreement (the “Confidentlality Agteement™) {s entered into by
Representatlve Maxine Wators (“Respondent’), and Stan Brand, for himself and for and on
behalf of any and all personuel from the law frm Brand Law CGroup (the “Fivm™), inclading any
and all attorneys, support personnel, and other employees (ndividually and collectively
“Respondent’s Conngel™), on thly 2 __ day of vy, 2010,

WHEREAS, aa invoestigative subsominittee (“Investigative Subsommittes”) of the
Commiites on Standards of Offfcial Conduet (the “Commitee”) has been investigeting oertaln
allogations relating to Respondent musuant to Rules 174, 18, and 19 of the Rules of the
Commities (ag amonded Tyne 9, 2009 (the “Conmitiee Rules™)

WHERTAS, the Investigative Subcomimitiee has schedule a vato on o Statement of
Alloged Violation (“SAV™) because ft has “determine]d] that there is substantial reason to
beleve that a violation of the Code of Officlal Conduct, or of a law, rule, regulation, or other
standard of conduot applioable to the petformancs of official dutios or the dlscharge of offieial
responsibilities by a Member , . , has ooounred” (see Commitioe Rule 19(6);

WHEREAS, pursuant to Commitise Rules 28 und 26(¢), the Investigative Subeommities
secks to provide Respondent and Respondent's Counsel with a copy of the Statoment of Alleped
Violatlon it indends to adopt, together with (f) all evidencs it intends to use to prove those
chatges which it dutends to adopt, including, to the extent such evidence exdats, dooumentary
ovidonoe, withess testimony, memoranda of witness interviews, and physical evidence, and (i)
any exoulpatory information (1) and () colleatively referred to herelts ag the “Bvidence”);

WHERFAS, pursuaut to Conunities Rule 26(1), the Investigative Subcommitieo may not
make any such Evidence available to Respondent or to Regpondent's Counsel unless and until
Respondent and Regpondent’s Counsel agree In widting to comply with Conumittee Rule 26(£)
and watntain the confideniiality of suok Bvidence unil such thine ag 18 spocified In the Rule; and

WHEREAS, Respondent and Respondent's Counsel understand and agroe that, to permit
the Tnvestigative Subsommiitee to make the Bvidence gvallable to elther or both of them, both
Respondent and Respondent’s Counsel mugt agree 1n wilting to sotply with Committee Rule

26(5) and to tmaintain the confidentlality of the Evidenoe until suoh tlre as 18 provided tn the
Ruley

NOW THEREFORE, Respondent and Respondent’s Coungel heroby agree as follows: -

1, Depwition of Confldential Information: A used to this Confidentiallty Agrasment,
“Confidentlal Information” ghall mean all Hvidence made avatlable to Respondent and/
or to Respondent’s Counsel, together with any and sl information, facts, concluslons, ox

1



3

4(

inflrencos in any way based on, drawn, derlved, or stemming from, or selated to the
BEvidence, whether oral, weitten, electronle, o tn any other mediym, neluding, but net
Hmited to, memoranda, reports, summaries, other doouments, or emalls, “Confidential
Infoxration” shall also include any and all Byidencs provided to Respouclent and/ or
Respondent's Counsel after the date hereof, whether pursuant to Comrmities Rules 25 or
206(e) ot othetwise,

Protestion of Confidential Information: Respondent and Respondent’s Counsel aliall
matntain the confidentlality of the Confidential Information and not disclose it in any
way, shape or form to anyone other than Respondent and/or Respondent’s Counsel unless
stioh person or petsona 1s/ars subject to this Confidentiality Agreemont or to an
agresment providing the same or substantially similar proteotion to the Coufidenttal
Information (“Other Confidentiafity Agreements™), uuiil the Disclosure Date set forth in
Beotlon 3 below,

Disclosure Date: Rospondent and/or Respondent’s Cotitrgel nay not digologe the
Contidential Informagion to persons not subject to this Confidentiality Agteemont ox
Other Confidentiulity Agreaments until (the “Disolosure Date™))
a, Such tlme ag a Statoment of Alleged Violatlon 1y made publio by the Committes if
the Respondent hoy walved an adjudicatory hearlng pursuant to Comrnlttes Rula
26(b); or
b, The commencement of an adjudioatory heating If the Respondent has not walved
an adjudicatory hearlng,

Respondent’s Fallura to Racelve the Evidence: "The failure of Respondent and

. Respondent™s Counsel fo agres in welllng to protect the confidentiality of the Confidentlal

Information, and therefore thelr failure to recelve the Bvidencs as permitied pursuant to
Committor Rule 26(F), shall not precluds a yote on o Statement of Alleged Violation at
the end of the ten-day petlod reforenoed in Commtiteo Rule 26(a),

Limbtations: The obligations of Respondent and Respondent’s Counsel heteunder shall
not apply to such portions of the Confidential Information that wete n the possession of
the Respondent and/or Respondent's Counsel prior to the date hereof and which were not
aotpuired or obtathed from. the Tuvestigative Subsommlttiee or the Commiftee, Prlor to
digelosing any such information to any party not subject to this Confidentiality
Agreement or Other Confidentlality Agreements, Respondent and/or Respondont’s
Counsel heteby agree to nottfy the Cormittes in wrlting at least five (5) days ptlor to any
disolosure and, with that notles, 1o provide evidenoe of his or thelt possesston of such
informatton prior to the date hereof,



6, Notices: Inthe event of an Inadvertent disolosure of the Bvidencs, Respondent or
Rospondent’s Counsel shall notify the Committee of such disclosure within five (5) days
of such disolosure,

7. Remedies: Respondent and Respondent’s Counsel understand and agree that if the
Investigative Suboommittee determines that Respondent and/or Respondent’s Counsel
may have violated this Confidentiality Agroement, the Investigative Subcommittes may
avall Hiself of any remedy provided in the Commitise Rules, including, but not imited to,
Coramittes Rules 19(0)(3) and 26(m),

8, Validity of Agreementy Counferparts: This Condidentlality Agresment shall not vome
into foree and offeot unless and wotl slgned both by Respondent and Respondent®s
Coungel, The effeotive dute shall be the later of the date on which elther Respondent or
Respondent’s Counsel oxooutes the Confidentlality Agreement, All exoouted copies of
this Confidentlality Agreement are duplioate orlginaly, equally admissible as evidence,
The Confidentiality Agrosment may be exeeuted In countetparts, and such. counterparts
takett togather shall be deemed the Confidentialily Agreoment, A facsimile copy of a
slgtiature of o party horeto shall have the same foros and affect as an ouglonl slgnature,

IN WITNESS WHEREOR, and ench intending to be legally bound, Respondent and
Regpondent’s Counsel have executed this Confidentiality Agreement on the dates Indleated
bolow,

k’%‘/m‘iﬁ/ ‘////V@:# Date: »?;/mzl_ffm, 2010

The Honorable Maxine Waters

Date: 2010

§
P,

Stan, Brand, Haq,
Brand Law Croup
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CONFIDENTIALITY AGREEMENT

This Confidentiality Agreement (the “Confidentiality Agteement”) is enteted into by
Representative Maxine Waters (“Respondent”), and Stam Brand, for himself and for and on
behelf of any and all personnel from the law fiem Brand Law Group (the “Fitm®), including any
and all attorneys, suppart personnel, and othet employeeq individually and oollectively
“Regpondent’s Counsel”), on this Q&8 day of ;} 2010,

WHEREAS, an investigative subeomnmittes (“lnvcsti-gative Subeornmittes™) of the
Committes on Standards of Official Conduct (the *Committee™) has been investigating certain
allegatlons relating fo Respondent pursuant to Rufes 174, 18, and 19 of the Rules of the
Commiltes (as amended June 9, 2009) (the “Committes Rules™);

WHERFAS, the Investigative Subcomimittes has schedule a vote on a Statement of
Alleged Violatlon (“SAV™) because it has “dotermine{d] that there is substantisl reason to
belleve that a violatlon of the Code of Official Conduct, or of 4. law, rule, regulation, o other
standard of conduot applicable to the performance of official dutles or the discharge of offieial
responsibilities by a Member , , . has ocoured” (vee Commiitee Rule 19();

WHEREAS, pursnant to Committos Rules 25 and 26(c), the Investigative Subcommittee
seoks fo provide Respondent and Respondent’s Counsel with a copy of the Statement of Alleged
Violation it intends to adopt, together with (1) all evidence it intends to use to prave those
charges which it infends to adopt, including, to the extent such evidence exists, documentary
evidence, witness testimony, memoranda of witness interviews, and physical evidence, and (i)
any exoulpatory information (1) and (i) collectively referred o herein as the “Byidence™);

WHEREAS, pursnant to Cemmittes Rule 26(5), the Iivestigative Subsommiitee may not
make any: such Bvidence avallableto Respondent ot to Respondent’s Comsel unless and ungl
Respondent and Respondent’s Counsel agroe In wiiting to cotnply with Committes Rule 26(%)
and maititain the confidentlality of such Evidenoe until such time ne 1s specified in the Rule; and

WIHEREAS, Respondent and Respondent’s Counsel understand and agree that, to permit
the Investigative Subcommittes to malke the Evidence avallable fo elther or both of them, both
Respondent and Respondent’s Counsel moust agree In wriling to comply with Committes Rule
26(f) and to matniain the confidentiality of the Fvidence untl] such time as is pmmdcd in the
Rule, .

NOW THEREFORE, Respondent and Respondent’s Coungel hereby. agree as follows:

1 Definition of Confidential Information. Asysed inthis Confideptiality Agreement,
“Confideptial Information” shall mean all Byidence made available to Respondent and/
ot o Respondentls Cownsel, togeiher With any and all information, facts, conclusions, or

1
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fnfetences i any way based on, drasen, detlved, or stemming from, o telated fo the
Evidenoe, whether oral, written, electronto, or in any other medtmn, inoluding, but mot
Himited to, memotanda, teports, summarles, other documents, or emails, “Confidential
Information” shall also lnclude any and all Bvidence provided to Respondent and/ ov
Regpondent’s Counsel after the date hereof, whether pursvant to Committee Rules 25 or
26(¢) or otherwise,

2. Protection of Confidential Information: Respondent and Respondent’s Connsel shall
maintain the confidentiality of the Confidential Informeation and not disolose it in any
way, shape or form fo anyone other than Respondent and/or Respondent’s Counsel unless
sueh person or persons is/are subject to this Confidentiality Agreement or to an
agreement providing the same or substantially similar protestion to the Confidential
Information (“Other Confidentiality Agresments™), until the Disclosure Date sot foyxth in
Section 3 below,

3, Disclosure Date: Respondent and/or Respondent's Counsel may not disclose the
Cenfidential Information to persons not subject to this Confidentiality Agreement or
Other Confidentiality Agresments until (the “Diselosute Date’):

2, Such time as a Statement of Alleged Violation is made publio by the Commities if
the Respondent has watved an adfudicatory hearing pursuant to Comuittee Rule
26(b}; or

b, The sommencement of an adjudicatory heating if the Respondent hag nof waived
an.adjudicatory hearing:

4. Respondent's Failure to Receive the Evidence: The failure of Regpondent and
Regpondent’s Counsel to.agroe dn witting 1o protect the confidentiality of the Confidential
Tnfarmation, and “chcmfom fheir filliille 1o receive the Bvidende as permitted pus ‘suant to-
Commitise Rule 26¢f), shall not precliyds a vote on g Statement 6f Alleged Violation at
the end of the ten-day perlod referenced in Committes Rule 26(c),

3. Limitations: The obligatlons of Respondent and Respondent’s Counsel heteunder shall
not apply to such portiens of ths Confidential Information that were in'the possession of
the Respondent and/or Rﬂhpondont’s Counsel prior-to the date hereof and which weie not
asquired or obtained from-the Invesfxgmva Suboommiitse or the Clonnittes, Priorfo
disclosing dny sugh 1nf011natxon 10.any patiy-not Sllbj@@”f to this- Gobfidentiality
Agreement or Other Confidéntiality Agresments, Respondent and/or Respondent's
Coungel herehy agree, to nofify the Cmnmmco bo wrdting at (bt five (5) days prior o any
disolbsure aid, ‘with that notice, pmvxde evldcnoo of luis or their possession of such
information prior to the date hemoi‘ : '

COE.WAT.0C.057242



6. Notices: In the event of an Inadvertent disolosure of the Evidenocs, Respondent or
Respondent’s Counsel shall notify the Conmittee of such disclosure within five (5) days
of such disclesute.

7. Remedies: Respondent and Reospondent’s Counsel understand and agree that 1f the
Investigative Subsommities detormines that Respondent and/or Respondent's Counsel
may have violated this Confidentinlity Agreement, the Investigative Subcommitice may
avail itself of any remedy provided in the Committee Rules, including, but not limiled to,
Committee Rules 19(¢)(3) and 26(m).

8. Palidity of Agreement; Counterparts: This Confiderdislity Agteement shall not come
into force and effect unless and until sipned both by Respondert and Respondent®s
Counsel, The effective date shall be the later of the date on which elther Respondent or
Respondent’s Counsel executes fhe Confidentiality Agmement, All execufed copies of
this Confidentiality Agrooment are duplicate originals, equally admissible as evidence,
The Confidentiality Agtesinent may be oxecuted in counteyparts, and such connterparts
taken together shall be deemed thie Confidentiality Agreoment, A. facsimile copy ofa
signature of a party hereto shall have the same fores and effect as an original signature,

IN WITNESS WHEREOR, and each intending to be legally bound, Respondent and
Respondent’s Coumsel have sxsduted this Confidentinlily A gréeniont on thé dates indicated
below,

Diate 22010

"Phe Honorable Maxine Watets

; nd, Bs. A
Brand Law Group

Sitan B
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